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STATE OF NEW YORK

4971
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 10, 2009

Introduced by M of A BRODSKY -- read once and referred to the Comit -
tee on Tourism Arts and Sports Devel opnent

AN ACT to anend the arts and cultural affairs law, in relation to resale
of royalties for artists

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 16 and section 16.01 of the arts and cultura
affairs law are renunbered article 17 and section 17.01 and a new arti-
cle 16 is added to read as foll ows:

ARTI CLE 16
RESALE ROYALTI ES FOR ARTI STS
SECTI ON 16. 01. DEFI NI TI ONS.
16. 02. RESALE ROYALTY FOR ARTI STS.
16. 03. EXCEPTI ONS.
16. 04. PAYMENT; ACTI ON FOR DAMAGES; EXEMPTI ON.
16. 05. SEVERABI LI TY.

S 16.01. DEFINITIONS. AS USED IN TH S ARTI CLE;

1. "ARTI ST" MEANS A PERSON WHO CREATES A WORK OF FI NE ART.

2. "FINE ART" MEANS AN ORI G NAL PAI NTI NG, SCULPTURE, OR DRAW NG

S 16.02. RESALE ROYALTY FOR ARTISTS. WHENEVER A WORK OF FINE ART IS
SOLD IN TH S STATE, THE SELLER OR H'S OR HER AGENT SHALL PAY TO THE
ARTI ST OF SUCH WORK OF FINE ART OR TO SUCH ARTI ST' S AGENT FI VE PERCENT
OF THE AMOUNT OF SUCH SALE. THE RI GHT OF THE ARTI ST TO RECEI VE AN AMOUNT
EQUAL TO FI VE PERCENT OF THE AMOUNT OF SUCH SALE |'S NOT TRANSFERABLE AND
MAY BE WAI VED ONLY BY AN | NSTRUMVENT | N WRI TI NG PROVI DI NG FOR AN AMOUNT
| N EXCESS OF FI VE PERCENT OF THE AMOUNT OF SUCH SALE.

S 16.03. EXCEPTI ONS. SECTION 16.02 OF TH S ARTI CLE SHALL NOT APPLY TO
ANY OF THE FOLLOW NG

1. TOTHE INITIAL SALE OF A WORK OF FI NE ART WHERE LEGAL TI TLE TO SUCH
WORK AT THE TIME OF SUCH I NI TIAL SALE IS VESTED I N THE ARTI ST THEREOCF;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. TO THE RESALE OF A WORK OF FINE ART FOR A GRCSS SALES PRI CE OF LESS
THAN ONE THOUSAND DOLLARS;

3. TO THE RESALE OF A WORK OF FI NE ART AFTER THE DEATH OF THE ARTI ST
THEREOF; OR

4. TO THE RESALE OF THE WORK OF FINE ART WHI CH | S EXCHANGED FOR ONE OR
MORE WORKS OF FI NE ART OR FOR A COVBI NATI ON OF CASH, OTHER PROPERTY, AND
ONE OR MORE WORKS OF FI NE ART WHERE THE FAI R MARKET VALUE OF THE PROPER-
TY EXCHANGED | S LESS THAN ONE THOUSAND DOLLARS.

S 16. 04. PAYMENT; ACTI ON FOR DAMAGES; EXEMPTI ON. 1. WHEN A WORK OF
ART |I'S SOLD AT AUCTI ON OR BY A GALLERY, DEALER, BROKER, MJUSEUM OR OTHER
PERSON ACTING AS THE AGENT FOR THE SELLER, SUCH AGENT SHALL W THHOLD
FI VE PERCENT OF THE AMOUNT OF THE SALE, LOCATE THE ARTI ST, AND PAY THE
ARTI ST.

2. |F THE SELLER OR H'S OR HER AGENT | S UNABLE TO LOCATE AND PAY THE
ARTI ST WTHI N NI NETY DAYS, AN AMOUNT EQUAL TO FI VE PERCENT OF THE AMOUNT
OF THE SALE SHALL BE TRANSFERRED TO THE COUNCI L ON THE ARTS.

3. IF A SELLER OR H'S OR HER AGENT FAILS TO PAY AN ARTI ST THE AMOUNT
EQUAL TO FI VE PERCENT OF THE SALE OF A WORK OF FI NE ART BY THE ARTI ST OR
FAI LS TO TRANSFER SUCH AMOUNT TO THE COUNCI L ON THE ARTS, THE ARTI ST MAY
BRI NG AN ACTI ON FOR DAMAGES W THI N THREE YEARS AFTER THE DATE OF SALE OR
ONE YEAR AFTER THE DI SCOVERY OF THE SALE, VWH CHEVER | S LONGER

4. (A) IF THE COUNCIL |'S UNABLE TO LOCATE THE ARTI ST AND THE ARTI ST OR
H'S OR HER ESTATE DOES NOT FILE A WRI TTEN CLAI M FOR THE MONEY RECEI VED
BY THE COUNCI L W THI N SEVEN YEARS OF THE DATE OF SALE OF THE WORK OF
FINE ART, THE RIGHT OF THE ARTI ST TO A RESALE ROYALTY FOR SUCH WORK OF
FI NE ART TERM NATES, AND SUCH MONEY SHALL BE TRANSFERRED TO THE OPERAT-
I NG FUND OF THE COUNCI L TO FUND PROGRAMS OF THE COUNCI L.

(B) IF THE ARTIST OR H'S OR HER ESTATE DOES FILE A WRI TTEN CLAI M FOR
THE MONEY RECEI VED BY THE COUNCI L W THI N SEVEN YEARS OF THE DATE OF SALE
OF THE WORK OF FINE ART, THE COUNCIL, UPON APPROVAL OF SUCH WRI TTEN
CLAIM SHALL PAY OVER SUCH MONEYS HELD TO THE CREDI T OF SUCH ARTI ST LESS
TEN PERCENT TO BE RETAI NED BY THE COUNCI L AS THE COST OF ADM NI STERI NG
SUCH MONEYS HELD FOR SUCH ARTI ST. SUCH RETAINED PERCENTAGE SHALL BE
TRANSFERRED TO THE OPERATI NG FUND OF THE COUNCI L TO FUND PROGRAMS OF THE
COUNCI L.

5. ANY AMOUNTS OF MONEY HELD BY ANY SELLER OR AGENT FOR THE PAYMENT OF
ARTI STS PURSUANT TO THI'S SECTION SHALL BE EXEMPT FROM ATTACHVENT OR
EXECUTI ON OF JUDGVENT BY THE CREDI TORS OF SUCH SELLER OR AGENT.

S 16.05. SEVERABILITY. IF ANY PROVISION OF THI S ARTI CLE OR THE APPLI -
CATION THEREOF TO ANY PERSON OR Cl RCUMSTANCE | S HELD | NVALI D FOR ANY
REASON, SUCH | NVALI DI TY SHALL NOT AFFECT ANY OTHER PROVI SI ONS OR APPLI -
CATIONS OF TH'S ARTICLE WH CH CAN BE EFFECTED W THOUT THE | NVALI D
PROVI SI ON OR APPLI CATI ON, AND TO THI'S END THE PROVI SIONS OF THI S ARTI CLE
ARE SEVERABLE.

S 2. The arts and cultural affairs lawis anmended by adding a new
section 3.17 to read as foll ows:

S 3.17. RESALE ROYALTIES I N ESCROWN 1. MONEYS RECEI VED BY THE COUNCI L
PURSUANT TO SECTION 16.04 OF THI S CHAPTER AS RESALE ROYALTIES DUE
ARTI STS SHALL BE SEPARATELY ACCOUNTED FOR AND DEPCSI TED | N A SPECI AL
FUND WTH THE STATE COWTROLLER, WHO SHALL DEPCSI T THE SAME AT | NTEREST
AND CREDI T THE AVAI LS THEREOF TO SUCH FUND. THE COUNCI L SHALL ATTEMPT TO
LOCATE ANY ARTIST FOR WHOM I T HOLDS MONEYS RECElI VED PURSUANT TO SAI D
SECTI ON 16. 04 OF THI S CHAPTER AND PAY THE PROCEEDS TO HM OR HER, FOR
TH'S PURPCSE THE COUNCIL SHALL MAKE EVERY REASONABLE EFFORT TO LOCATE
SUCH ARTI ST, | NCLUDI NG MAI NTAINING A REG STRY OF STATE ARTISTS AND
PUBLI SHI NG THE EXI STENCE THEREOF.
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2. IN THE EVENT THAT THE COUNCIL IS UNABLE TO LOCATE THE ARTI ST, AND
SUCH ARTI ST OR H'S OR HER ESTATE DOES NOT FILE A WRITTEN CLAIM FOR THE
MONEY RECEI VED BY THE COUNCI L W THI N SEVEN YEARS OF THE DATE OF SALE OF
THE WORK OF FI NE ART, OR IN THE EVENT THAT THE ARTIST OR H'S OR HER
ESTATE DCES FILE A WRI TTEN CLAIM W THI N SUCH SEVEN YEAR PERI OD, AND THE
COUNCI L RETAINS TEN PERCENT AS ADM NI STRATI ON COSTS, SUCH MONEYS SHALL
BE TRANSFERRED TO THE OPERATI NG FUND OF THE COUNCI L TO FUND PROGRAMS OF
THE COUNCI L AND THE ARTI ST'S RI GHT THERETO SHALL BE DEEMED EXTI NGUI SHED.

3. ANY SUCH MONEYS TRANSFERRED TO THE COUNCI L PURSUANT TO SUBDI VI SI ON
TWO OF THI S SECTI ON SHALL NOT BE CONSI DERED A REVENUE OF THE COUNCI L SO
AS TO OFFSET ANY APPROPRI ATI ON, NOR SHALL ANY APPROPRI ATI ON TO THE COUN-
ClL BE I N ANY WAY DI M Nl SHED THEREBY.

S 3. This act shall take effect on the ninetieth day after it shall
have become a law and shall apply to all works of fine art created on,
before, or after such effective date.



