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STATE OF NEW YORK

4968
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 10, 2009

Introduced by M of A BRODSKY -- Milti-Sponsored by -- M of A BREN
NAN, GOTTFRIED -- read once and referred to the Commttee on Environ-
ment al Conservati on

AN ACT to amend the environnmental conservation law, in relation to
protecting essential habitats of endangered and threatened species

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The |legislature hereby finds and declares that the
protection and perpetuation of endangered and threatened speci es
contribute significantly to the general welfare of the state; endangered
and threatened species provide ecological, educational, scientific,
aesthetic, and public health benefits. Habitat danage or destruction is
a primary cause of species' becom ng endangered or threatened. Unless
protective neasures are taken, additional species nmay becone extirpated
or extinct.

It is further declared to be the policy of the state and the purpose
of this legislation to conserve endangered and threatened species by
protecting their habitats on publicly owned | and.

S 2. Subdivision 1 of section 11-0535 of the environnmental conserva-
tion law, as amended by chapter 706 of the | aws of 2005, is anended to
read as foll ows:

1. DEFINITIONS AND EXCLUSIONS. For the purposes of this section[,
"endanger ed] :

A. "ENDANGERED speci es" shall nean those species of fish, shellfish,
crustacea and wildlife designated by the departnent, by regulation filed
with the [Secretary of State] SECRETARY OF STATE, as seriously threat-
ened with extinction, "threatened species" shall nean those species of
fish and wildlife designated by the departnment, by regulation filed with
the [Secretary of State] SECRETARY OF STATE, which are likely to becone
endangered species within the foreseeable future throughout all or a
significant portion of their range, and "species of special concern”

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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shall nean those species of fish and wildlife designated by the depart-
ment, by regulation filed wth the [Secretary of State] SECRETARY OF
STATE, which are found by the departnent to be at risk of becomng
threatened in New York. Such regul ation shall include, but not be limt-
ed to, endangered and threatened species as so designated by the [Secre-
tary of the Interior,] SECRETARY OF THE | NTERI OR, provi ded, however,
that such regul ation shall take effect sixty days after it has been
filed with the [Secretary of State,] SECRETARY OF STATE; and provi ded,
further, that the comm ssioner may exclude any such species as the
commi ssioner nmay determne after investigation to be no | onger endan-
gered or threatened fromthe restrictions of this section. FOR PURPOSES
OF SUBDI VI SI ONS FOUR AND FI VE OF THI' S SECTI ON REGARDI NG DESI GNATI ON  OF
ESSENTI AL HABI TAT, "ENDANGERED SPECI ES" SHALL ALSO MEAN PLANTS WHI CH ARE
ENDANGERED, THREATENED, OR RARE SPECI ES PURSUANT TO SECTI ON 9- 1503 OF
TH S CHAPTER.

B. "ESSENTI AL HABI TAT" SHALL MEAN THE SPECIFIC, M N MUM GEOGRAPHI C
AREA VI TAL TO ENSURE CONTI NUED OCCUPATI ON BY AN | NDI VI DUAL OR POPULATI ON
OF AN ENDANGERED OR THREATENED SPECI ES, | NCLUDI NG THE | MVEDI ATE PHYSI CAL
AND Bl OLOG CAL FEATURES REQUI RED BY THE SPECI ES FOR CONTI NUED USE OF THE
HABI TAT. | T | NCLUDES HABI TAT USED FOR YEAR- ROUND OR SEASONAL RESI DENCE;
REPRODUCTI ON, | NCLUDI NG BREEDI NG, SPAVWNI NG NESTI NG REARING OF YOUNG
W NTERI NG HABI TAT I N WHI CH A SPECI ES SPENDS AN EXTENDED AMOUNT OF Tl ME
EACH YEAR, OR MAJOR CONCENTRATI ON AREAS OF DOCUMENTED CURRENT USE.

C. "ESSENTI AL HABI TAT" DOES NOT MEAN: (1) | NCI DENTAL AREAS PASSED |IN
M GRATI ON, OTHER AREAS OF CASUAL USE, OR POTENTI AL HABI TAT; OR

(2) LAND I N AGRI CULTURAL PRODUCTI ON FOR AT LEAST TWD OF THE LAST FI VE
YEARS THAT THE OMNER | NTENDS TO MAINTAIN IN AGRI CULTURAL PRODUCTI ON.
LAND |IN AGRI CULTURAL PRODUCTION | S LAND PRODUCI NG FI ELD CROPS, FRUI TS,
VEGETABLES, OR HORTI CULTURAL SPECI ALTI ES AND LAND USED | NTENSI VELY FOR
PRODUCI NG LI VESTOCK THROUGH REGULAR AND FREQUENT GRAZI NG OR REGULAR AND
FREQUENT HARVESTI NG OF HAY, WHERE SUCH LAND | S A PART OF AN AGRI CULTURAL
OPERATI ON OF NOT LESS THAN TEN ACRES W TH AN ANNUAL GROSS SALE VALUE OF
NOT LESS THAN TEN THOUSAND DOLLARS. SUCH LAND I N AGRI CULTURAL PRODUCTI ON
DOES NOT | NCLUDE WOODLAND OR LAND USED FOR PROCESSI NG OR RETAI LI NG FARM
PRODUCTS.

D. "ACTIVITY" SHALL MEAN ANY LAND USE, SUBDI VI SI ON, CONSTRUCTION, OR
ACTI ON  WHI CH AFFECTS W LDLI FE OR ALTERS VEGETATI ON, LANDS, SO L, WATER,
OR ECOLOG CAL STABILITY OF AN ESSENTI AL HABI TAT OF ENDANGERED OR THREAT-
ENED SPECI ES.

S 3. Section 11-0535 of the environmental conservation |law is anmended
by addi ng two new subdivisions 4 and 5 to read as foll ows:

4. DESIGNATION. A WTH N ONE YEAR OF THE EFFECTI VE DATE OF TH S
SUBDI VI SI ON, THE DEPARTMENT SHALL PUBLI SH A NOTI CE OF PROPCSED RULENAK-
NG AND CONDUCT PUBLIC HEARI NGS ON PROPOSED REGULATI ONS DEALI NG W TH
ESSENTI AL HABI TATS ON LANDS OANED BY THE STATE OR ANY MJUNICI PAL OR
PUBLI C CORPORATION AS PROVIDED IN TH' S SUBDI VI SI ON.  SUCH REGULATI ONS
SHALL | NCLUDE, BUT NOT BE LIMTED TO CRITERIA FOR THE DESIGNATION OF
ESSENTI AL HABI TATS; ACTIVITIES LIKELY TO RESULT IN DESTRUCTION OR
ADVERSE MODI FI CATI ON OF ESSENTI AL  HABI TATS; CRITERIA FOR DETERM NI NG
VHETHER OR NOT AN ACTIVITY IS CONSISTENT WTH THE PURPCSES OF THI S
SECTI ON; AND PROCEDURES FOR APPROVAL OF ACTIVITIES. TIMBER HARVESTI NG
AND ASSOCI ATED ACTI VI TI ES NECESSARY TO CONDUCT | T, SHALL BE CONSI DERED
TO BE CONSI STENT W TH THE PURPOSES OF THI S SECTI ON, EXCEPT |IN SPECIFIC
AREAS WHERE SUCH ACTIVITIES WULD CAUSE THE DESTRUCTI ON OR ADVERSE
MODI FI CATI ON OF SUCH HABI TAT. I N SUCH AREAS, ONLY THE SPECIFIC ACTI V-
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ITTES THAT WOULD CAUSE DESTRUCTION OR ADVERSE MODI FI CATI ON SHALL BE
DEEMED | NCONSI STENT WTH THI S SECTI ON.

B. FOLLOWNG PROMULGATION OF THE REGULATIONS, THE DEPARTMENT MAY
I NI TI ALLY DESI GNATE AN AREA WHICH | T JUDGES TO MEET THE DEFI NI TI ON OF AN
ESSENTI AL HABI TAT. SUCH I NI TI AL DESI GNATI ON SHALL BE MADE BY PUBLI SHI NG
A NOTICE OF PROPOSED RULEMAKI NG AND CONCURRENTLY NOTI FYI NG, BY FI RST
CLASS MAI L, EACH PUBLI C OMNER OF RECORD. SUCH NOTI CE SHALL LOCATE THE
AREA ON A STANDARD TOPOGRAPHI C MAP AND SHALL ALSO | NCLUDE A COPY OF THE
MAP AND GUI DELI NES AND STANDARDS FOR USE SPECIFIC TO THE PARTI CULAR
AREA.  SUCH [N TIAL DESIGNATI ON, GU DELI NES, AND STANDARDS SHALL TAKE
EFFECT | MVEDI ATELY UPON RECEI PT OF NOTlI CE THERECF BY THE PUBLI C OMNER OF
RECCRD.

C. THE DEPARTMENT NMAY MAKE A DESI GNATI ON PERMANENT BY PUBLI SHI NG A
NOTI CE OF ADCPTI ON | F AN AFFECTED PUBLI C OWNER OF RECORD DCES NOT' W THI N
FORTY- FI VE DAYS OF NOTI FI CATI ON REQUEST A PUBLI C HEARI NG | F AN AFFECTED
OMER OF RECORD REQUESTS A PUBLI C HEARI NG THE DEPARTMENT SHALL HOLD A
HEARI NG W THI N THREE MONTHS OF THE REQUEST. THE DEPARTMENT SHALL G VE
NOTI CE  OF SUCH HEARI NG TO EACH AFFECTED PUBLI C OMNER OF RECORD OF LANDS
AND WATERS | NI TI ALLY DESI GNATED AS ESSENTI AL HABI TATS AND TO THE CH EF
ADM NI STRATI VE OFFI CER AND, FOR LAND NOT OMNED BY A LOCAL GOVERNMENT,
THE CLERK OF THE LOCAL GOVERNMENT W THIN THE BOUNDARIES OF VWH CH ANY
SUCH | NI TIAL DESI GNATI ON | S LOCATED, BY FI RST CLASS MAI L, NOT LESS THAN
TH RTY DAYS PRI OR TO THE DATE SET FOR SUCH HEARI NG THE DEPARTMENT SHALL
ALSO G VE NOTI CE OF SUCH HEARI NG BY PUBLI CATI ON OF NOTI CE, NOTI' MORE THAN
TH RTY DAYS NOR FEWER THAN TEN DAYS BEFORE THE DATE SET FOR SUCH HEAR-
ING IN AT LEAST ONE NEWSPAPER HAVI NG GENERAL CI RCULATION I N THE AREA
I NVOLVED AND | N THE ENVI RONMENTAL NOTI CE PUBLI CATI ON PROVI DED FOR UNDER
SECTION 3-0306 OF TH' S CHAPTER, AND SHALL ENSURE THAT A COPY OF THE
I NI TI AL DESI GNATI ON | S AVAI LABLE FOR PUBLI C | NSPECTI ON  AND EXAM NATI ON
AT THE REGQ ONAL OFFICE OF THE DEPARTMENT FOR THE REG ON I N WHI CH THE
I NI TI AL DESI GNATED ESSENTI AL HABI TATS ARE LOCATED AND IN THE OFFICE OF
THE CLERK OF EACH LOCAL GOVERNMENT I N WHI CH SUCH ESSENTI AL HABI TATS ARE
LOCATED. W TH N THREE MONTHS OF THE CONCLUSI ON OF THE PUBLIC HEARI NG
THE COW SSI ONER, AFTER REVI EWNG THE HEARI NG RECORD, SHALL RENDER A
DECI SI ON. THE DEPARTMENT SHALL, BY FIRST CLASS MAIL, PROVIDE THE CH EF
ADM NI STRATI VE COFFI CER AND CLERK OF THE LOCAL GOVERNMVENT W THI N WHI CH
THE ESSENTI AL HABI TAT | S LOCATED WTH A COPY OF THE DECI S| ON.

D. NOTW THSTANDI NG ANY OTHER PROVISION OF LAW THE PROCEDURES FOR
I NI TIAL AND PERMANENT DESI GNATIONS ARE GOVERNED BY THI S SECTI ON; NO
PROVI SI ON OF THE STATE ADM NI STRATI VE PROCEDURE ACT EXCEPT PARAGCRAPH (D)
OF SUBDI VI SI ON ONE OF SECTI ON TWO HUNDRED TWO OF SUCH ACT SHALL APPLY;
AND THE PROVI SI ONS OF ARTI CLE FI VE OF TH S CHAPTER SHALL NOT APPLY.

E. THE DEPARTMENT SHALL REVI EW EACH PERMANENT DESI GNATI ON AT LEAST
EVERY FI VE YEARS TO DETERM NE WHETHER TO CONTI NUE, RESCIND, OR MDD FY
I T. I'F THE DEPARTMENT DETERM NES THAT THE HABI TAT IS NO LONGER AN ESSEN-
TI AL HABI TAT, THE DESI GNATION SHALL BE VACATED BY THE DEPARTMENT BY
REGULATI ON FI LED W TH THE SECRETARY OF STATE AND G VI NG NOTI CE BY FI RST
CLASS MAIL TO THE AFFECTED LANDOWNER. THE DI SCONTI NUATI ON BY THE DEPART-
MENT OF DESIGNATION OF A SPECIES OR PLANT AS ENDANGERED OR THREATENED
BECAUSE OF A FI NDI NG BY THE DEPARTMENT THAT THE SPECIES OR PLANT HAS
BEEN RESTORED TO SUFFI CI ENT LEVELS W LL CONCURRENTLY RESCI ND THE DESI G
NATI ON OF ESSENTI AL HABI TAT FOR THAT SPECI ES OR PLANT.

F. THE DEPARTMENT SHALL MAI NTAIN MAPS ON WHI CH DESI GNATI ONS ARE  SHOWN
AND MAY MODI FY BY M NI STERI AL ACTI ON SUCH MAPS TO CLARI FY THE BOUNDARI ES
OF ANY DESIGNATED ESSENTI AL HABI TAT, TO CORRECT ANY ERRORS, TO EFFECT
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ANY M NOR ADDI TI ONS, DELETI ONS, OR TECHNI CAL CHANGES ON SUCH MAPS, AND
TO REFLECT ANY CHANGES THAT MAY HAVE OCCURRED.

5. REGULATION. A. AFTER THE | NI TI AL DESI GNATI ON BY THE DEPARTMENT, AND
CONTI NU NG AFTER A DESIGNATION IS MADE PERMANENT, OWERS OR OTHER
PERSONS MUST, PRI OR TO COVMENCI NG ANY ACTIVITY, AS DEFINED I N PARAGRAPH
D OF SUBDI VI SION ONE OF THI S SECTI ON, CONSULT W TH THE DEPARTMENT PURSU-
ANT TO REGULATI ONS ADOPTED UNDER SUBDI VI SI ON FOUR OF THI S SECTI ON AND
DEMONSTRATE TO THE SATI SFACTION OF THE DEPARTMENT THAT THE PROPCSED
ACTIVITY WLL NOT DESTROY OR ADVERSELY MODI FY THE ESSENTI AL HABI TAT.

B. THE REQUI REMENTS OF THI S SECTI ON SHALL NOT APPLY TO (1) ANY ACTI V-
| TY PHYSI CALLY COMVENCED PRIOR TO THE EFFECTI VE DATE OF THI S SUBDI VI -
SION, OR (2) ANY ACTIVITY FOR WH CH ElI THER A DETERM NATI ON OF NO SI GNI F-
| CANT | MPACT OR FI NDI NGS WERE MADE PURSUANT TO ARTICLE EIGHT OF TH' S
CHAPTER, WHERE SUCH DETERM NATI ON OR FI NDI NGS GAVE FULL CONSI DERATI ON TO
THE | MPACT OF THE PROPOSED ACTI VITY UPON THE HABI TAT OF AN ENDANGERED OR
THREATENED SPECI ES; PROVIDED, HOWNEVER, THAT NOTH NG IN TH S PARAGRAPH
SHALL PRECLUDE THE DEPARTMENT FROM TAKI NG ACTION TO MAKE DESI GNATI ONS
UNDER THI'S SECTION BASED ON HABI TAT | NFORVATI ON DI SCOVERED AFTER THE
OCCURRENCE OF ACTI VI TY DESCRI BED | N El THER SUBPARAGRAPH ONEE OR TWO OF
TH S PARAGRAPH.

C. NOTHING IN THI' S SuBDI VI SI ON SHALL REQUI RE A LANDOWNER TO REHABI LI -
TATE AN ESSENTI AL HABI TAT ALTERED BY NATURALLY OCCURRI NG EVENTS OR TO
UNDERTAKE AFFI RVATI VE MANAGEMENT TO | MPROVE HABI TAT FOR ENDANGERED OR
THREATENED SPECI ES. THE ONLY Cl RCUMSTANCES | N WHI CH THE COST OF RESTOR-
| NG AN ESSENTI AL HABI TAT MAY BE REQUI RED OF A LANDOVWNER OR OTHER PERSON
CONDUCTI NG AN ACTIVITY | S AS A SANCTION IN RESPECT TO A VIOLATION OF
TH S PART OR ANY OTHER PROVI SI ON OF THI S CHAPTER

S 4. Section 71-0925 of the environnental conservation law, is anended
by addi ng a new subdivision 15 to read as fol |l ows:

15. IF THE VI OLATI ON WAS AN ACT PRCH BI TED BY SUBDI VI SI ON FI VE CF
SECTI ON 11-0535 OF TH S CHAPTER OR BY ANY LAWFUL RULE OR REGULATION OF
THE DEPARTMENT PROMULGATED PURSUANT THERETO, THE COST OF RESTORI NG THE
ESSENTI AL HABI TAT TO I TS CONDI TIONS BEFORE THE VIOLATION OR, | F THE
HABI TAT CANNOT BE RESTORED, NOT MORE THAN FI FTY THOUSAND DOLLARS.

S 5. Section 71-0921 of the environnental conservation |aw is anended
by addi ng two new subdivisions 14 and 15 to read as foll ows:

14. ANY PERSON WHO KNOW NGLY VI OLATES ANY OF THE PROVI SI ONS OF SuUBDI -
VI SION FIVE OF SECTION 11-0535 COF THI S CHAPTER OR OF ANY LAWFUL RULE OR
REGULATI ON PROMULGATED PURSUANT THERETO SHALL BE GUI LTY OF A M SDEMEANOR
PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN NI NETY DAYS OR BY A FINE OF
NOT MORE THAN TWO THOUSAND DOLLARS, OR BY BOTH SUCH | MPRI SONVENT AND
FI NE.

15. (1) ANY PERSON WHO KNOW NGLY OR | NTENTI ONALLY VI OLATES ANY OF THE
PROVI SIONS OF OR WHO FAILS TO PERFORM ANY DUTY |MPOSED BY SECTION
11-0535 OF TH S CHAPTER OR ANY RULES AND REGULATI ONS PROMULGATED THERE-
UNDER OR ANY FI NAL DETERM NATI ON OR ORDER OF THE COW SSI ONER RELATED
THERETO SHALL BE QU LTY OF A M SDEMEANOR PUNI SHABLE BY | MPRI SONMENT COF
NOT MORE THAN ONE YEAR OR BY A FINE OF NOI MORE THAN TEN THOUSAND
DOLLARS OR BOTH SUCH | MPRI SONVENT AND FI NE.

(2) ANY PERSON WHO KNOW NGLY OR | NTENTI ONALLY VI OLATES ANY OF THE
PROVI SIONS OF OR WHO FAILS TO PERFORM ANY DUTY |MPOSED BY SECTION
11-0535 OF TH' S CHAPTER, OR ANY RULES AND REGULATI ONS PROMULGATED THERE-
UNDER, OR ANY FI NAL DETERM NATI ON OR ORDER OF THE COWM SSI ONER RELATED
THERETO, AND WHOSE ACTI VI TY THEREBY RESULTS | N PERVANENT DESTRUCTI ON CF
A HABI TAT SUCH THAT THE HABI TAT CANNOT BE RESTORED, SHALL BE GUILTY OF A
M SDEMEANOR PUNI SHABLE BY | MPRI SONMENT OF NOT MORE THAN ONE YEAR OR A
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FINE OF NOT MORE THAN FI FTY THOUSAND DOLLARS COR BOIH SUCH FINE AND
| MPRI SONMENT.

S 6. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



