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Introduced by M of A SWEENEY, ALESSI, JAFFEE, PERRY, COOK, CAHI LL
PAULI N, WEPRIN, REILLY, LAVINE -- Muilti-Sponsored by -- M of A BING
BOYLAND, CHRI STENSEN, CLARK, COLTON, DINOWTZ, GALEF, G.ICK, GOIT-
FRI ED, JACOBS, KELLNER, KOON, V. LOPEZ, MAYERSOHN, MENENY, M LLMAN
O DONNELL, PHEFFER, STI RPE, WEI SENBERG -- read once and referred to
the Commttee on Environnental Conservation

AN ACT to anend the environnental conservation law, in relation to
enforcenent of the freshwater wetl and | aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 71-2303 of the environnmental conservation |aw, as
anended by chapter 654 of the laws of 1977, is anmended to read as
fol | ows:

S 71-2303. Violation; penalties.

1. Administrative sanctions. A Any person who viol ates, disobeys or
di sregards any provision of article twenty-four, including title five
and section 24-0507 [thereof] OF THIS CHAPTER or any rule or regulation,
local law or ordinance, permt or order issued pursuant thereto, shal
be liable to the people of the state for a civil penalty [of] not to
exceed [three] TEN thousand dollars for every such violation, to be
assessed, after a hearing or opportunity to be heard upon due notice and
with the rights to specification of the charges and representation by
counsel at such hearing, by the conm ssioner or |ocal governnent. EACH
VI OLATI ON SHALL BE A SEPARATE AND DI STI NCT VI OLATION, AND, IN THE CASE
OF A CONTINU NG VIOLATION, EACH DAY'S CONTI NUANCE THERECOF SHALL BE
DEEMED A SEPARATE AND DI STI NCT VI OLATI ON. Such penalty nay be recovered
in an action brought by the attorney general at the request and in the
nane of the conmm ssioner or |ocal governnent in any court of conpetent
jurisdiction. Such civil penalty may be rel eased or conprom sed by the
commi ssioner or |ocal government before the matter has been referred to
the attorney general; and where such natter has been referred to the
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attorney general, any such penalty may be released or conprom sed and
any action commenced to recover the sane may be settled and di sconti nued
by the attorney general with the consent of the conm ssioner or |oca
government. [In addition,]

B. UPON DETERM NI NG THAT DAMAGE TO THE FUNCTI ONS OR BENEFI TS OF FRESH
WATER WETLANDS |'S OCCURRING OR IS | MM NENT AS A RESULT OF ANY VI OLATI ON
OF ARTI CLE TWENTY- FOUR OF THI S CHAPTER, | NCLUDI NG BUT NOT LIM TED TO (1)
ACTI VITY TAKI NG PLACE REQU RING A PERM T UNDER ARTICLE TWENTY- FOUR OF
TH S CHAPTER BUT FOR WHI CH NO PERM T HAS BEEN GRANTED OR (I1) FAILURE ON
THE PART OF A PERM TTEE TO ADHERE TO PERM T CONDI TI ONS, the conmi ssioner
or local government shall have power[, following a hearing held in
conformance with the procedures set forth in section 71-1709 of this
chapter,] to direct the violator to cease [his violation of] AND DESI ST
FROM VI OLATING the act [and]. IN SUCH CASES THE VIOLATOR SHALL BE
PROVIDED AN OPPORTUNITY TO BE HEARD W THI N TEN DAYS OF RECEI PT OF THE
NOTI CE TO CEASE AND DESI ST.

C. FOLLOW NG A HEARI NG PURSUANT TO SECTION 71-1709 OF THI'S ARTICLE
THE COW SSI ONER OF LOCAL GOVERNMENT SHALL HAVE THE POWER TO DI RECT THE
VI OLATOR TO CEASE AND DESI ST FROM VI OLATI NG THE ACT AND to restore the
affected freshwater wetland OR AREA | MVEDI ATELY ADJACENT THERETO to its
condition prior to the violation, insofar as that is possible wthin a
reasonable tinme and under the supervision of the conm ssioner or |oca
government. Any such order of the conm ssioner or |ocal governnent shal
be enforceable in an action brought by the attorney general at the
request and in the name of the conm ssioner or |ocal governnment in any
court of conpetent jurisdiction. Any civil penalty or order issued by
the comm ssioner or |ocal governnent pursuant to this subdivision shal
be reviewable in a proceedi ng pursuant to article seventy-eight of the
civil practice law and rul es.

2. Crimnal sanctions. Any person who violates any provision of arti-
cle twenty-four of this chapter, including any rule or regulation, |oca
| aw or ordinance, permt or order issued pursuant thereto, shall, in
addition, for the first offense, be guilty of a violation punishable by
a fine of not |less than five hundred nor nore than [one] FIVE thousand
dol l ars; for a second and each subsequent offense [he] SUCH PERSON shal
be guilty of a msdeneanor punishable by a fine of not |ess than one
t housand nor nore than [two] TEN thousand dollars or a termof inprison-
ment of not less than fifteen days nor nore than six nonths or both.
[Instead] IN ADDITION TO OR | NSTEAD of these puni shnents, any offender
may be puni shabl e by being ordered by the court to restore the affected
freshwater wetland OR AREA | MVEDI ATELY ADJACENT THERETO to its condition
prior to the offense, insofar as that is possible. The court shall spec-
ify a reasonable tine for the conpletion of such restoration, which
shall be effected under the supervision of the conmm ssioner or |oca
gover nment . Each of fense shall be a separate and distinct offense and,
in the case of a continuing offense, each day's continuance thereof
shall be deened a separate and di stinct offense.

S 2. This act shall take effect on the first of Decenber next succeed-
ing the date on which it shall have becone a | aw



