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STATE OF NEW YORK

4611
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 5, 2009

Introduced by M of A MORELLE, AUBRY, PAULIN, BRADLEY -- read once and
referred to the Commttee on Correction

AN ACT to anend the executive law and the crimnal procedure law, in
relation to probation adm nistrative fees; and to amend chapter 55 of
the laws of 1992, anending the tax law and other laws relating to
taxes, surcharges, fees and funding, in relation to extending the
expiration of certain provisions of such chapter

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 257-c of the executive |law, as added by chapter 55
of the laws of 1992, is anended to read as foll ows:

S 257-c. Probation adm nistrative [fee] FEES. 1. (A) Notw thstanding
any ot her provision of |aw, every county and the city of New York[,] nay
adopt a local law requiring individuals currently serving or who shal
be sentenced to a period of probation upon conviction of any crine
[under article thirty-one of the vehicle and traffic |aw], AS DEFINED IN
SUBDIVISION SIX OF SECTION 10.00 OF THE PENAL LAW OR WHO HAVE BEEN
CONDI TI ONALLY RELEASED PURSUANT TO SUBDI VI SION TWO OF SECTION 70.40 OF
THE PENAL LAW FOLLOW NG CONVI CTION OF SUCH A CRIME, to pay to the |ocal
probati on departnent with the responsibility of supervising the proba-
tioner OR RELEASEE an adnministrative fee of UP TOthirty dollars per
nont h, PROVI DED, HOWEVER, THAT WHERE SUCH ADM NI STRATIVE FEES ESTAB-
LISHED AS OF AUGUST FI RST, TWO THOUSAND NI NE EXCEED THE AMOUNT AUTHOR-
| ZED HEREI' N, SUCH FEES MAY BE CONTI NUED DURI NG THE PERIOD FROM AUGUST
FI RST, TWO THOUSAND NI NE THROUGH JUNE THI RTI ETH, TWD THOUSAND TEN. [ The
departnment shall waive all or part of such fee where, because of the
i ndigence of the offender, the paynent of said surcharge woul d work an
unr easonabl e hardship on the person convicted, his or her inmediate
famly, or any other person who is dependent on such person for finan-
cial support.]

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW EVERY COUNTY AND THE
CITY OF NEW YORK MAY ADOPT A LOCAL LAW AUTHORI ZI NG | TS PROBATI ON DEPART-
MENT, WH CH PERFORMS DRUG TESTI NG AS A CONDI TI ON OF PROBATI ON OR CONDI -
TI ONAL RELEASE PURSUANT TO SUBDI VI SI ON TWD OF SECTI ON 70.40 OF THE PENAL
LAW TO BE ENTITLED TO ASSESS A FEE TO THE PROBATI ONER OR RELEASEE OF
THE ACTUAL COST OF SUCH TESTING BUT I N NO EVENT MORE THAN EI GHT DOLLARS
FOR EACH TEST OR PANEL OF TESTS ADM NI STERED. FEES FOR DRUG TESTI NG
SHALL NOT EXCEED SIX HUNDRED DOLLARS PER PROBATI ONER OR RELEASEE PER
YEAR.

FOR PURPOSES OF THI'S PARAGRAPH, "ACTUAL COST" SHALL |INCLUDE THE
REASONABLE COST FOR EQUI PMENT ACTUALLY CONSUMED | N CONDUCTI NG SUCH TEST
AND FOR ANALYSI S ACTUALLY PERFORMED BY A LABORATORY OR SIM LAR ENTITY.

(C) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW EVERY COUNTY AND THE
CITY OF NEW YORK MAY ADOPT A LOCAL LAW AUTHORI ZI NG | TS PROBATI ON DEPART-
MENT TO BE ENTI TLED TO ASSESS AN ELECTRONI C MONI TORI NG FEE OF THE ACTUAL
PER DIEM COST OF ELECTRONIC MONI TORING WHERE AUTHORI ZED PURSUANT TO
SUBDI VI SI ON FOUR OF SECTION 65.10 OF THE PENAL LAW TO A MAXIMUM OF
El GHT DOLLARS PER DAY TO A PROBATI ONER SUBJECT TO ELECTRONI C MONI TORI NG
AS A CONDI TI ON OF PROBATI ON. FEES FOR ELECTRONIC MONI TORI NG SHALL NOT
EXCEED NI NE HUNDRED DOLLARS PER PROBATI ONER

(D) BEFORE | MPOSI NG ANY FEE AUTHORI ZED BY THI S SECTI ON, THE PROBATI ON
DEPARTMENT SHALL NOTI FY THE PROBATI ONER OR RELEASEE ORALLY AND IN WRI T-
ING OF: (1) EACH PROPCSED FEE AND THE AMOUNT OF SUCH FEE; AND (I11) THE
OPPORTUNI TY TO MEET W TH THE DI RECTOR OF THE DEPARTMENT OR, CONSI STENT
W TH SUBDI VI SI ON SEVEN OF THI S SECTI ON, THE DI RECTOR S DESI GNEE CONCERN-
ING ANY SUCH FEE, AND TO OFFER THE DI RECTOR OR DESI GNEE | NFORVATI ON
TENDI NG TO SHOW THAT, BECAUSE OF THE PROBATI ONER S OR RELEASEE' S FI NAN-
Cl AL Cl RCUMSTANCES OR A CHANGE I N SUCH Cl RCUMSTANCES, SUCH PROPCSED FEE
AND/ OR FEE AMOUNT WOULD WORK AN UNREASONABLE HARDSHI P ON THE PROBATI ONER
OR RELEASEE, H' S OR HER | MMEDI ATE FAM LY OR ANY OTHER PERSON WHO DEPENDS
ON H M OR HER FOR FI NANCI AL SUPPORT. SUCH NOTI FI CATION, WHI CH SHALL
| NCLUDE THE WRI TTEN NOTI CE PROMULGATED BY THE DI VI SI ON OF PROBATI ON AND
CORRECTI ONAL ALTERNATI VES PURSUANT TO SUBDI VI SI ON SEVEN OF THI S SECTI ON,
SHALL ALSO | NFORM THE PROBATI ONER OR RELEASEE OF THE RI GHT AND PROCEDURE
TO BE HEARD I N THE COURT THAT | MPOSED THE SENTENCE REGARDI NG THE DEPART-
MENTAL DETERM NATI ON OF FEE PAYMENT, PURSUANT TO SECTI ON 410.15 OF THE
CRI M NAL PROCEDURE LAW

(E) THE PROBATI ON DEPARTMENT SHALL WAI VE ALL OR PART OF SUCH ADM NI S-
TRATI VE, DRUG TESTI NG AND ELECTRONI C MONI TORI NG FEES WHERE, BECAUSE OF
THE FI NANCI AL Cl RCUMSTANCES OF THE PROBATI ONER OR RELEASEE, THE PAYMENT
OF SAI D FEE WOULD WORK AN UNREASONABLE HARDSHI P ON THE PROBATI ONER OR
RELEASEE, H S OR HER | MVEDI ATE FAM LY OR ANY OTHER PERSON WHO DEPENDS ON
SUCH PERSON FOR FI NANCI AL SUPPORT. SUCH DETERM NATI ON SHALL BE MADE BY
THE PROBATI ON DEPARTMENT BASED ON REGULATI ONS PROMULGATED BY THE DI VI -
S| ON OF PROBATI ON AND CORRECTI ONAL ALTERNATI VES.

2. The provisions of subdivision six of section 420.10 of the crim nal
procedure | aw shall govern for purposes of collection of the admnistra-
tive [fee], DRUG TESTING AND ELECTRONI C MONI TORI NG FEES, EXCEPT THAT,
CONSI STENT W TH SUBDI VI SI ON SEVEN OF THI S SECTI ON, ANOTHER OFFICIAL OR
AGENCY MAY BE DESI GNATED TO COLLECT SUCH FEE WHEN SUCH FEES ARE DUE AND
ON NG AND HAVI NG NOT BEEN PAID. THE SUPERVI SI NG PROBATI ON DEPARTMENT
SHALL | SSUE A WRI TTEN FEE DETERM NATI ON CONTAI NI NG THE AMOUNT REQUI RED
TO BE PAI D BY THE PROBATI ONER OR RELEASEE.

3. The probation adm nistrative fee, DRUG TESTI NG FEE, AND ELECTRONI C
MONI TORING FEE authorized by this section shall not constitute nor be
i nposed as a condition of probation.
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4. In the event of non-paynent of any fees which have not been waived
by the |local probation departnment, the county or the city of New York
may seek to enforce paynent in any manner permtted by law for enforce-
ment of a debt.

5. Monies collected pursuant to this section shall be utilized for
probation services by the | ocal probation departnment. Such noneys shall
not be considered by the division OF PROBATI ON AND CORRECTI ONAL ALTERNA-
TIVES when determning state aid reinbursenment pursuant to section two
hundred forty-six of [the executive law TH S CHAPTER. Mbni es coll ected
shall not be used to replace federal funds otherwise wutilized for
probati on services.

6. The director of the division OF PROBATI ON AND CORRECTI ONAL ALTERNA-
TIVES shall submit a report, wth reconmendations, to the governor,
tenporary president of the senate, speaker of the assenbly, to the
chai rpersons of the senate crinme VICTIMS, CRIME and correction commt-
tee, and assenbly <correction conmittee, senate codes comittee and
assenbly codes comrittee on or before January first, [nineteen hundred
ni nety-three] TWO THOUSAND TEN and January first, [nineteen hundred
ninety-four as to the effectiveness of the probation adm nistrative fee
i n enhanci ng the delivery of probation services throughout the state]
TWO THOUSAND ELEVEN. The report shall include, but not be limted to,
[anmobunts of fees inposed and collected,] rates of paynent for different
cat egories of convictions and types of offenders, and [renmedies utilized
and costs incurred for <collection in cases of non-paynent] DATA FROM
EACH COUNTY AND THE CI TY OF NEW YORK SPECI FYI NG THE FEES OR RANGES OF
FEES | MPOSED AND COLLECTED FOR SPECI FI CALLY ADM NI STRATI VE, DRUG TESTI NG
AND ELECTRONIC MONI TORI NG PURPOSES, NUMBERS AND PERCENTAGES OF WAl VERS
FOR FI NANCI AL Cl RCUMBTANCES REQUESTED AND GRANTED BY COUNTY, SHOW NG
AMOUNTS THEREOF, COSTS AND TYPES OF DRUG TESTS ADM NI STERED, ANNUAL
REVENUE COLLECTED FROM SUCH FEES AND EFFECTIVENESS OF SUCH FEES |IN
ENHANCI NG THE DELI VERY OF PROBATI ON SERVI CES.

7. THE DI RECTOR OF THE DI VI SI ON OF PROBATI ON AND CORRECTI ONAL ALTERNA-
TIVES SHALL PROMULGATE REGULATIONS | MPLEMENTING THE | MPOSI TI ON AND
COLLECTI ON OF ADM NI STRATI VE, DRUG TESTI NG, AND ELECTRONIC MONI TORI NG
FEES. SUCH REGULATIONS SHALL UTILIZE A MEANS TEST BASED ON TWO HUNDRED
PERCENT OF THE FEDERAL POVERTY GUI DELI NES PROMULGATED ANNUALLY BY THE
FEDERAL DEPARTMENT OF HEALTH AND HUMAN SERVI CES AND | F THE PROBATI ONER
OR RELEASEE FALLS BELOW SUCH PERCENTAGE THEN NO FEE SHALL BE CHARGED,
AND EARNINGS ABOVE SUCH PERCENTAGE SHALL BE CONSI DERED ON A SLI DI NG
SCALE. SUCH REGULATI ONS SHALL ALSO PROVI DE THAT PROBATI ON DEPARTMENTS
CONSI DER ANY ADDI TI ONAL TEST OR | NDI CI A THAT DEMONSTRATES THE | NABI LI TY
OF A PROBATI ONER OR RELEASEE TO PAY SUCH FEES. THE DI RECTOR OF SUCH
DI VI SI ON SHALL ALSO PROMULGATE REGULATI ONS PROHI BI TI NG THE COLLECTI ON OF
PROBATI ON RELATED FEES BY PROBATI ON OFFI CERS, SENI OR PROBATI ON OFFI CERS
OR PROBATI ON SUPERVI SORS.

S 2. The crimnal procedure law is anended by adding a new section
410.15 to read as foll ows:

S 410. 15 MOTI ON REGARDI NG PROBATI ON- RELATED FEES.

VHEN THE COURT WHI CH | MPOSED SENTENCE RECEI VES A MOTI ON CONCERNI NG A
FEE DETERM NATI ON | SSUED BY A PROBATI ON DEPARTMENT PURSUANT TO SECTI ON
TWO HUNDRED FIFTY-SEVEN-C OF THE EXECUTIVE LAW THE PROCEDURAL
PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON 410.20 OF THIS ARTICLE SHALL
APPLY, CONSISTENT WTH SUBDI VISION THREE OF SUCH SECTI ON TWO HUNDRED
FI FTY- SEVEN- C. THE MOVANT AND PROBATI ON DEPARTMENT SHALL HAVE AN OPPOR-
TUNI TY TO BE HEARD. AFTER DECI DI NG THE MOTI ON, THE COURT SHALL REM T THE
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MATTER FOR A FINAL DETERM NATION BY THE PROBATI ON DEPARTMENT, WH CH
SHALL BE CONSI STENT W TH THE COURT'S RULI NG

S 3. Subdivision (aa) of section 427 of chapter 55 of the | aws of
1992, anending the tax law and other laws relating to taxes, surcharges,
fees and fundi ng, as anended by section 11 of part C of <chapter 56 of
the laws of 2007, is anended to read as foll ows:

(aa) the provisions of sections three hundred eighty-two, three
hundred ei ghty-three and three hundred eighty-four of this act shal
expi re on Septenber 1, [2009] 2011;

S 4. This act shall take effect inmediately, provided, however that
(a) the provisions of this act shall apply to probationers and rel easees
presently paying such fees; (b) the provisions of this act shall apply
to probationers and rel easees directed to pay such fees after the effec-
tive date of this act pursuant to local law, and (c) the amendnents to
section 257-c of the executive |aw made by section one of this act shal
not affect the expiration of such section and shall be deened to expire
t herew t h.



