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STATE OF NEW YORK

4514
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
February 4, 2009

Introduced by M of A SCH MM NGER -- Milti-Sponsored by -- M of A
CLARK, COCK, ESPAI LLAT -- read once and referred to the Commttee on
Envi ronment al Conservati on

AN ACT to anend the environnmental conservation |aw, the highway |aw, the
public authorities law, the state finance law, the |imted liability
conpany |law and the court of clains act, in relation to the creation,
mai nt enance and regul ation of freshwater and tidal wetlands mtigation
banks

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 6 of section 24-0301 of the environnental
conservation l|aw, as anended by chapter 654 of the |laws of 1977, is
amended to read as foll ows:

6. Except as provided in subdivision eight of this section, the
comm ssioner shall supervise the maintenance of such boundary maps,
whi ch shall be available to the public for inspection and exani nation at
the regional office of the departnent in which the wetlands are wholly
or partly located and in the office of the clerk of each county in which
each such wetland or a portion thereof is |ocated. The conm ssioner nay
readjust the map thereafter to clarify the boundaries of the wetlands,
to correct any errors on the map, to effect any additions, deletions or
techni cal changes on the map, and to refl ect changes as have occurred as
a result of the granting of permts pursuant to section 24-0703 of this
article, THE CREATI ON OF FRESHWATER M Tl GATI ON BANKS PURSUANT TO ARTI CLE
TWENTY-SI X OF TH' S CHAPTER, or natural changes which may have occurred
t hrough erosion, accretion, or otherwise. Notice of such readjustnent
shall be given in the sanme manner as set forth in subdivision five of
this section for the pronul gation of final freshwater wetlands naps.

S 2. Section 24-0501 of the environmental conservation |law is anmended
by addi ng a new subdivision 8 to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD08164- 02- 9
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8. UPON THE CREATION OF A M Tl GATI ON BANK FOR WHI CH A M Tl GATI ON BANK-
ING PERMT HAS BEEN OBTAINED PURSUANT TO ARTI CLE TWENTY-SI X OF TH' S
CHAPTER, A LOCAL GOVERNMENT WHEREIN SUCH M TIGATION BANK |S LOCATED
VH CH HAS ADOPTED AND IS | MPLEMENTING A LOCAL FRESHWATER WETLANDS
PROTECTI ON LAW OR ORDI NANCE SHALL AMEND AND READJUST | TS FRESHWATER
VETLANDS MAP TO REFLECT THE DELI NEATION OF SUCH M TIGATION BANK AS A
FRESHWATER VWETLAND ON SUCH NAP.

S 3. Subdivision 1 of section 24-0703 of the environnmental conserva-
tion law, as amended by chapter 233 of the laws of 1979, is anended to
read as foll ows:

1. Any person proposing to conduct or cause to be conducted a regu-
| ated activity upon any freshwater wetland shall file an application for
a permit with the clerk of the I ocal governnent having jurisdiction or
the departnent, as the case nay be. Review of the application shall be
made by the |ocal governnent or the comm ssioner, as the case may be, in
accordance with applicable law and such rules hereunder as my be
adopted by the comm ssioner. Such application shall include a detailed
description of the proposed activity and a mp showing the area of
freshwater wetland directly affected, with the |ocation of the proposed
activity thereon; A DETAILED EXPLANATI ON OF THE STEPS TAKEN TO, FI RST,
AVO D SIGNl FI CANT | MPAI RVENT, AND THEN, M NI M ZE LOSSES OF FRESHWATER
VETLAND FOR SUCH REGULATED ACTIVITY AND WVHY ANY AND ALL LOSSES WERE
UNAVO DABLE FOR SUCH PROPOSED REGULATED ACTI VI TY AND, WHERE REQUI RED,
THE APPLI CANT' S PLAN | NCLUDI NG THE USE OF M Tl GATI ON BANKI NG CREDI TS FOR
M TI GATION OR M NI M ZATI ON OF THE LOSSES RESULTI NG FROM THE | MPAI RVENT
TO THE AFFECTED FRESHWATER WETLANDS BY REASON OF SUCH REGULATED
ACTIVITY. The clerk or conm ssioner shall cause notice of such applica-
tion to be mailed to all |ocal governnents where the proposed activity
or any part of it is |ocated.

S 4. Subdivision 3 of section 24-0705 of the environnmental conserva-
tion law, as amended by chapter 654 of the laws of 1977, is anmended to
read as foll ows:

3. No permt shall be granted under this section unless the proposed
activity is consistent with the | and use regul ati ons appl i cabl e pursuant
to section 24-0903 of this article within the boundaries of the | ocal
government involved [and], with the policy set forth in section 24-0103
of this article[.], AND UNLESS THE APPLI CANT HAS DEMONSTRATED:

(A) THAT THE REGULATED ACTIVITY:

(1) (1) I'S WATER DEPENDENT AND REQUIRES ACCESS TO THE FRESHWATER
VETLAND AS A CENTRAL ELEMENT OF | TS BASI C FUNCTI ON; OR

(1) 1'S NOT WATER DEPENDENT AND HAS NO PRACTI CABLE ALTERNATI VE;

(2) WLL MN M ZE ALTERATI ON OR | MPAI RVENT OF THE FRESHWATER WETLAND,
| NCLUDI NG EXI STI NG TOPOGRAPHY, VEGETATION, FISH AND WLDLI FE RESOURCES
AND HYDROLOG CAL CONDI TI ONS;

(3) WLL NOT CAUSE OR CONTRI BUTE TO DEGRADATI ON OF GROUNDWATERS OR
SURFACE WATERS; AND,

(4) 1'S COVWPENSATED FOR BY M Tl GATI ON CREDI TS THROUGH A M Tl GATI ON BANK
OR OTHERW SE AT A RATI O REQUI RED BY THE COW SSI ONER WHI CH SHALL NOT BE
LESS THAN ONE TO ONE FOR EACH DEBI T (AS DEFINED I N ARTI CLE TVENTY-SI X OF
TH S CHAPTER) RESULTI NG FROM THE REGULATED ACTI VI TY; AND,

(5 IS CONSISTENT WTH ANY LAND USE REGULATI ON PLAN FOR FRESHWATER
VETLANDS FOR THE AFFECTED AREA DEVELOPED PURSUANT TO THIS ARTICLE AND
ANY COWPREHENSI VE WATER MANAGEMENT PLAN FOR THE AFFECTED AREA DEVELOPED
PURSUANT TO THI S CHAPTER; AND,

(B) THAT PRACTI CABLE ALTERNATI VES HAVE BEEN ANALYZED AND THAT THE
REGULATED ACTI VI TY HAS NO PRACTI CABLE ALTERNATI VE. | N EVALUATI NG WHETHER
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THE PROPOSED REGULATED ACTI VI TY HAS A PRACTI CABLE ALTERNATI VE THE LOCAL
GOVERNMENT OR THE COWM SSI ONER AS THE CASE MAY BE SHALL CONSI DER

(1) WHETHER THE BASIC PRQIECT PURPOSE CANNOT PRACTI CABLY BE ACCOM
PLI SHED UTI LI ZI NG ONE OR MORE OTHER SI TES I N THE SAME GENERAL AREA THAT
WOULD AVO D OR RESULT | N LESS ADVERSE | MPACT ON FRESHWATER WETLANDS;

(2) WHETHER A REDUCTION IN THE SI ZE, SCOPE, CONFI GURATI ON OR DENSI TY
OF THE PROQIECT AS PROPCSED AND ALL ALTERNATI VE DESI GNS THAT WOULD RESULT
I N LESS | MPACT ON THE FRESHWATER WETLAND WOULD NOT ACCOWPLI SH THE BASIC
PURPCSE OF THE PRQIECT;

(3) IN CASES WHERE THE APPLI CANT HAS REJECTED ALTERNATI VES TO THE
PRQJIECT AS PROPCSED DUE TO CONSTRAI NTS SUCH AS | NADEQUATE ZONI NG | NFRAS-
TRUCTURE, OR PARCEL SIZE, WHETHER THE APPLI CANT HAS MADE REASONABLE
ATTEMPTS TO REMOVE OR ACCOVMODATE THESE CONSTRAI NTS; AND

(4) THE ECONOM C VALUE OF THE PROPOSED REGULATED ACTIVITY I N MEETI NG A
DEMONSTRATED PUBLIC NEED |IN THE AREA AND THE ECOLOG CAL AND ECONOM C
VALUE ASSOCI ATED W TH THE FRESHWATER WETLAND

S 5. Subdivision 2 of section 24-0801 of the environnental conserva-
tion law, as added by chapter 654 of the laws of 1977, is anended to
read as foll ows:

2. Where the activities otherwise subject to regulation under this
article involve freshwater wetlands |ocated within the boundaries of the
Adi rondack park, the inquiries referred to and the applications provided
for in section 24-0703 of this article shall be nade to and filed with
t he Adirondack park agency at its headquarters office, under such regu-
| ati ons and procedures as the Adirondack park agency nay pronul gate. The
Adi rondack park agency shall review the application in place of the
commi ssioner or |ocal government as provided in section 24-0705 of this
article, having due regard for the declaration of policy and statenent
of findings set forth in this article and for the considerations set
forth in [subdivision] SUBDI VISIONS one AND THREE of section 24-0705 of
this article. The agency shall in addition deternmine prior to the grant-
ing of any permt that the proposed activity will be consistent with the
Adi rondack park |and use and devel opnment plan and would not have an
undue adverse inpact upon the natural, scenic, aesthetic, ecological,
wildlife, historic, recreational or open space resources of the park
taking into account the economic and social or other benefits to be
derived fromthe activity. Any person nay seek review of a ruling nade
solely pursuant to the provisions of this article by the Adirondack park
agency pursuant to the provisions of title eleven of this article or
article seventy-eight of the civil practice | aw and rul es.

S 6. Subdivision 6 of section 25-0201 of the environnental conserva-
tion law, as added by chapter 790 of the laws of 1973, is anended to
read as foll ows:

6. The comm ssioner shall supervise the nmai ntenance of such boundary
maps, which shall be available to the public for inspection and exam na-
tion. The statewi de inventory shall be readjusted fromtine to tine as
may be necessary to reflect such natural changes as have occurred
t hrough erosion, accretion, and otherwi se and also to reflect such other
changes as have occurred as a result of the granting of permts pursuant
to section 25-0403 of this [act] ARTICLE OR THE CREATI ON AND MAI NTENANCE
OF TIDAL WETLANDS M TI GATI ON BANKS PURSUANT TO ARTI CLE TVENTY- SI X OF
TH S CHAPTER

S 7. Subdivision 1 of section 25-0402 of the environnental conserva-
tion law, as added by chapter 790 of the laws of 1973, is anended to
read as foll ows:
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1. Any person proposing to conduct or cause to be conducted an activ-
ity regulated wunder this act upon any inventoried tidal wetland shall
file an application for a permt with the comm ssioner, in such form and
contai ning such information as the conmi ssioner may prescribe. The

applicant shall have the burden of denonstrating that the proposed
activity will be in conplete accord with the policy and provisions of
this act. Such application shall include a detailed description of the

proposed work and a nap showing the area of tidal wetland directly
affected, wth the location of the proposed work thereon, together with
the nanes of the owners of record of adjacent |ands and the known claim
ants of water rights in or adjacent to the tidal wetlands of whom the
applicant has notice AND A DETAI LED EXPLANATI ON OF THE STEPS TAKEN TO
FI RST, AVO D SI GNI FI CANT | MPAI RVENT, AND THEN, M NIM ZE LOSSES OF TI DAL
VETLANDS FOR SUCH REGULATED ACTIVITY AND WHY ANY AND ALL LOSSES WERE
UNAVO DABLE FOR SUCH PROPOSED REGULATED ACTIVITY AND, THE APPLI CANT' S
PLAN | NCLUDI NG THE USE OF M TI GATI ON BANKI NG CREDI TS, | F APPLI CABLE, FOR
MTIGATION OR M N M ZATI ON OF THE LOSSES RESULTI NG FROM THE | MPAI RVENT
OF THE AFFECTED TI DAL WETLANDS BY REASON OF SUCH REGULATED ACTIVITY.
The comm ssioner shall cause a copy of such application to be mailed to
the chief administrative officer in the nmunicipality where the proposed
work or any part of it is |ocated.

S 8. Subdivision 1 of section 25-0403 of the environnmental conserva-
tion law, as amended by chapter 233 of the laws of 1979, is anended to
read as foll ows:

1. In granting, denying or limting any permt under this [act] ARTI-
CLE, the conmm ssioner shall consider the conpatibility of the proposed
activity with reference to the public health and welfare, marine fisher-
ies, shellfisheries, wldlife, flood and hurricane and storm dangers,
[and] the | and-use regul ations promul gated pursuant to section 25-0302
of this [act] ARTICLE, AND WHETHER THE APPLI CANT HAS DEMONSTRATED:

(A) THAT THE REGULATED ACTIVITY:

(1) (1) I'S WATER DEPENDENT AND REQUI RES ACCESS TO THE Tl DAL WETLAND AS
A CENTRAL ELEMENT OF I TS BASI C FUNCTI ONS; OR,

(1) 1'S NOT WATER DEPENDENT AND HAS NO PRACTI CABLE ALTERNATI VE;

(2) WLL MNMZE ALTERATION OR | MPAIRMENT OF THE TI DAL WETLAND
| NCLUDI NG EXI STI NG TOPOGRAPHY, VEGETATION, FISH AND W LDLI FE RESOURCES
AND HYDROLOG CAL CONDI TI ONS;

(3) WLL NOT CAUSE OR CONTRIBUTE TO A DEGRADATI ON OF GROUNDWATERS,
SURFACE WATERS OR Tl DAL WATERS;

(4) 1'S COVWPENSATED FOR BY M Tl GATI ON CREDI TS THROUGH A M Tl GATI ON BANK
OR OTHERW SE AT A RATI O REQUI RED BY THE COWM SSI ONER WHI CH SHALL NOT BE
LESS THAN ONE TO ONE FOR EACH DEBI T (AS DEFINED I N ARTI CLE TVENTY-SI X OF
TH S CHAPTER) RESULTI NG FROM THE REGULATED ACTI VI TY; AND,

(5) |I'S CONSI STENT WTH THE COW SSI ONER' S LAND- USE REGULATI ONS FOR THE
AFFECTED TI DAL WETLANDS DEVELOPED PURSUANT TO SECTI ON 25-0302 OF TH' S
ARTI CLE, AND ANY COASTAL ZONE MANAGEMENT PLAN OR COWREHENSI VE WATER
MANAGEMENT  PLAN FOR THE AFFECTED AREA DEVELOPED PURSUANT TO THI S CHAP-
TER; AND,

(B) THAT PRACTI CABLE ALTERNATI VES HAVE BEEN ANALYZED AND THAT THE
REGULATED ACTI VI TY HAS NO PRACTI CABLE ALTERNATI VE. | N EVALUATI NG WHETHER
THE PROPOSED REGULATED ACTIVITY HAS A PRACTI CABLE ALTERNATIVE THE
COW SSI ONER SHALL CONSI DER:

(1) WHETHER THE BASI C PRQJECT PURPOSE CANNOT PRACTI CABLY BE ACCOMV
PLI SHED UTILIZI NG ONE OR MORE OTHER SI TES | N THE SAVE GENERAL AREA THAT
WOULD AVO D OR RESULT | N LESS ADVERSE | MPACT ON TI DAL WETLANDS;
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(2) WHETHER A REDUCTION I N THE SI ZE, SCOPE, CONFI GURATION OR DENSITY
OF THE PRQIECT AS PROPOCSED AND REASONABLE ALTERNATI VE DESI GNS THAT WOULD
RESULT I N LESS | MPACT ON THE FRESHWATER WETLAND WOULD NOT ACCOWPLI SH THE
BASI C PURPCSE OF THE PRQIECT;

(3) IN CASES WHERE THE APPLI CANT HAS REJECTED ALTERNATI VES TO THE
PRQJIECT PROPOSED DUE TO CONSTRAI NTS SUCH AS | NADEQUATE ZONI NG | NFRAS-
TRUCTURE, OR PARCEL SIZE, WHETHER THE APPLI CANT HAS MADE REASONABLE
ATTEMPTS TO REMOVE OR ACCOVMODATE THESE CONSTRAI NTS; AND,

(4) THE ECONOM C VALUE OF THE PROPOSED REGULATED ACTIVITY I N MEETING A
DEMONSTRATED PUBLI C NEED I N THE AREA AND THE ECO.OG CAL AND ECONOM C
VALUE ASSOCI ATED W TH THE TI DAL WETLAND.

S 9. The environnmental conservation |aw is amended by addi ng a new
article 26 to read as foll ows:

ARTI CLE 26
ESTABLI SHVENT AND OPERATI ON OF BOTH FRESHWATER WETLANDS
AND TI DAL WETLANDS M Tl GATI ON BANKS

SECTI ON 26-0101. SHORT TI TLE.

26-0103. LEGQ SLATI VE FI NDI NGS.

26- 0105. DEFI NI TI ONS.

26-0107. WETLANDS M TI GATI ON BANKI NG COW SSI ON.

26-0109. M TI GATI ON BANK PERM TS.

26-0111. RI GHT OF APPEAL.

26-0113. M TI GATI ON BANK CRI TERI A.

26-0115. M TI GATI ON BANK PHASES AND ADDI Tl ONS.

26-0117. M TI GATI ON BANKI NG JO NT VENTURES, LIMTED LIABILITY
COVPANI ES AND LI M TED LI ABI LI TY PARTNERSHI PS.

26-0119. M TI GATI ON BANK PERM T APPLI CATI ONS.

26-0121. ESTABLI SHVENT OF M Tl GATI ON CREDI TS.

26-0123. CONTRI BUTI ON OF LANDS.

26-0125. CONTRI BUTI ON OF FUNDS.

26-0127. M TI GATI ON SERVI CE AREAS.

26-0129. LAND USE RESTRI CTI ONS ON M Tl GATI ON BANKS.

26-0131. FI NANCI AL RESPONSI BI LI TY.

26-0133. M TIGATION BANK PERM T AND M Tl GATI ON BANK CONCEPTUAL
APPROVAL.

26- 0135. SURRENDER, TRANSFER OR MODI FI CATI ON OF M Tl GATI ON BANK
PERM TS.

26-0137. USE OF CERTAI N FUNDS RECEI VED FROM A PUBLI C OR A PUBL-
| G PRI VATE M Tl GATI ON BANK.

26- 0139. CONTRACTS FOR ARCHI TECTURAL, ENG NEERI NG AND SURVEYI NG
SERVI CES FOR PUBLI C WETLANDS M Tl GATI ON BANKS.

26-0141. TAX ABATEMENT.

26-0143. PRI OR APPLI CATI ONS AND PERM TS.

26- 0145. SEVERABI LI TY.

S 26-0101. SHORT TITLE.

TH'S ARTICLE SHALL BE KNOAN AND MAY BE CI TED AS THE "WETLANDS M TI -
GATI ON BANKI NG ACT".

S 26-0103. LEG SLATI VE FI NDI NGS.

THE LEQ SLATURE FI NDS THAT THE ADVERSE | MPACTS OF ACTI VI TI ES REGULATED
UNDER ARTI CLES 24 AND 25 OF TH S CHAPTER, |INCLUDING THE LOSS OF THE
CHEM CAL, PHYSICAL AND BIOLOG CAL FUNCTIONS OF FRESHWATER WETLANDS,
TI DAL WETLANDS AND OTHER AQUATI C RESOURCES MAY BE OFFSET THROUGH THE
CREATION AND OPERATION OF WETLAND M Tl GATI ON BANKS FOR FRESHWATER
VETLANDS AND Tl DAL WETLANDS RESPECTI VELY, THAT WOULD RESTORE, ENHANCE OR
I N EXCEPTI ONAL ClI RCUMSTANCES, PRESERVE SUCH WETLANDS ANDY OR OTHER AQUAT-
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| C RESOURCES FOR THE PURPOSE OF PROVI DI NG COVPENSATORY M TIGATION IN
ADVANCE OF AUTHORI ZED | MPACTS TO SI M LAR RESOURCES AND PROVI DE GREATER
FLEXI BI LI TY TO PERSONS NEEDI NG TO COWLY W TH SUCH M TI GATI ON REQUI RE-
MENTS AND CAN HAVE SEVERAL ADVANTAGES OVER | NDIVIDUAL M Tl GATI ON
PRQIECTS | NCLUDI NG BUT NOT LIM TED TO THOSE LI STED BELOW

1. I T MAY BE MORE ADVANTAGEQUS FOR MAI NTAINING THE [INTECGRITY OF THE
AQUATI C ECOSYSTEM TO CONSCLI DATE COVPENSATORY M Tl GATI ON | NTO A SI NGLE
LARGE PARCEL OR CONTI GUOUS PARCELS WHEN ECOLOG CALLY APPROPRI ATE;

2. ESTABLI SHVENT OF A M TI GATI ON BANK CAN BRING TOGETHER FI NANCI AL
RESOURCES, PLANNING AND SCI ENTI FI C EXPERTI SE NOT' PRACTI CABLE TO MANY
PRQIECT SPECI FI C COVPENSATORY M TI GATI ON PROPCSALS. THI'S CONSOLI DATI ON
OF RESOURCES CAN | NCREASE THE POTENTI AL FOR THE ESTABLI SHVENT AND LONG
TERM MANAGEMENT OF SUCCESSFUL M Tl GATI ON THAT MAXIM ZES OPPORTUNI Tl ES
FOR CONTRI BUTI NG TO BI ODI VERSI TY AND/ OR WATERSHED FUNCTI ON;

3. USE OF MTIGATION BANKS MAY REDUCE PERM T PROCESSI NG TI MES AND
PROVI DE MORE COST- EFFECTI VE COVMPENSATORY M Tl GATI ON  OPPORTUNI TI ES  FOR
PRQIECTS THAT QUALI FY;

4. COVPENSATORY M TIGATION IS TYPI CALLY | MPLEMENTED AND FUNCTI ONI NG | N
ADVANCE OF PROQIECT | MPACTS, THEREBY REDUCI NG THE TEMPCORAL LOSSES OF
AQUATI C FUNCTI ONS AND UNCERTAI NTY OVER WHETHER THE M TIGATION WLL BE
SUCCESSFUL | N OFFSETTI NG PRQIECT | MPACTS;

5. CONSOLI DATI ON  OF COVPENSATORY M TI GATION WTHI N A M TI GATI ON BANK
| NCREASES THE EFFI Cl ENCY OF LI M TED AGENCY RESOURCES IN THE REVI EW AND
COVPLI ANCE MONITORING OF M TIGATION PRQIECTS, AND THUS | MPROVES THE
RELI ABI LI TY OF EFFORTS TO RESTORE, CREATE OR ENHANCE WETLANDS FOR M TI -
GATI ON PURPCSES; AND,

6. THE EXI STENCE OF M TI GATI ON BANKS CAN CONTRI BUTE TOWARDS ATTAI NMVENT
OF THE GOAL FOR NO OVERALL NET LOSS OF THE STATE' S WETLANDS BY PROVI DI NG
OPPORTUNI TI ES TO COVWENSATE FOR AUTHORI ZED | MPACTS WHEN M TI GATI ON M GHT
NOT' OTHERW SE BE APPROPRI ATE OR PRACTI CABLE.

S 26-0105. DEFI NI TI ONS.

THE WORDS AND PHRASES SET FORTH I N THE FOLLOW NG SUBDI VI SIONS OF THI S
SECTI ON WHEN USED IN THI S ARTI CLE SHALL HAVE THE MEANI NG DEFI NED | N SUCH
SUBDI VI SI ONS FOR THE PURPOSES OF THI S ARTI CLE, UNLESS OTHERW SE APPARENT
FROM OR, REQUI RED BY, THE CONTEXT:

1. "FRESHWATER WETLANDS" SHALL MEAN FRESHWATER WETLANDS AS DEFINED I N
SUBDI VISION 1 OF SECTION 24-0107 OF TH S CHAPTER AND SUBDI VI SI ON 68 OF
SECTI ON 802 OF THE EXECUTI VE LAW

2. "FRESHWATER WETLANDS MAP*" SHALL MEAN A MAP PROMULGATED BY THE
DEPARTMENT PURSUANT TO SUBDI VI SION 2 OF SECTI ON 24-0301 OF TH S CHAPTER.

3. "BOUNDARIES OF A FRESHWATER WETLAND' SHALL MEAN BOUNDARI ES OF A
FRESHWATER WETLAND AS DEFINED IN SUBDIVISION 3 OF SECTION 24-0107 OF
TH S CHAPTER.

4. "TIDAL WETLANDS" SHALL MEAN TI DAL WETLANDS AS DEFI NED | N SUBDI VI -
SION 1 OF SECTION 25-0103 OF TH S CHAPTER.

5. "TI DAL WETLANDS | NVENTORY" SHALL MEAN THE | NVENTORY OF TI DAL
WETLANDS COWPILED BY THE COW SSI ONER PURSUANT TO SECTI ON 25- 0201 OF
TH S CHAPTER.

6. "TI DAL WETLANDS BOUNDARY NMAPS'" SHALL MEAN THE Tl DAL WETLANDS BOUND-
ARY NMAPS COWPI LED AND MAI NTAI NED BY THE COVWM SSI ONER PURSUANT TO SECTI ON
25-0201 OF TH S CHAPTER

7. "BANKER' SHALL MEAN AN ENTI TY THAT CREATES, OPERATES, MANAGES, OR
MAI NTAINS A M TI GATI ON BANK PURSUANT TO A M Tl GATI ON BANK PERM T.

8. "BOARD' SHALL MEAN THE FRESHWATER APPEALS BQOARD.

9. "COW SSI ON' SHALL MEAN THE WETLANDS M TI GATI ON BANKI NG COWM SSI ON.
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10. "COW SSI ONER'  SHALL MEAN THE COW SSI ONER  OF  ENVI RONVENTAL
CONSERVATI ON.

11. " COWPENSATORY M Tl GATION' SHALL MEAN THE RESTORATI ON, CREATI ON,
ENHANCEMENT, OR | N EXCEPTI ONAL Cl RCUMSTANCES, PRESERVATI ON OF FRESHWATER
VETLANDS, TI DAL WETLANDS ANDY OR OTHER AQUATI C RESOURCES, AS THE CASE MAY
BE, FOR THE PURPOSE OF COVPENSATI NG FOR UNAVO DABLE ADVERSE | MPACTS TO
SUCH WETLANDS OR OIHER AQUATI C RESOURCES WHI CH REMAIN AS A RESULT OF
PERM TTED ACTIVITY AFTER ALL APPROPRI ATE AND PRACTI CABLE AVO DANCE AND
M NI M ZATI ON HAS BEEN ACHI EVED.

12.  "CONSENSUS" SHALL MEAN THE RESULT OF A PROCESS BY VWH CH THE
COMM SSI ON, AS DEFINED IN SUBDI VISION 9 OF TH S SECTI ON, SYNTHESI ZES | TS
CONCERNS AND | DEAS TO ATTEMPT TO FORM A COLLABORATI VE AGREEMENT ACCEPTA-
BLE TO ALL MEMBERS, BUT WHICH, |F SUCH UNANIM TY CANNOT BE ACH EVED,
UPON THE MOTI ON OF THE CHAIR OF THE COW SSI ON | S ACCEPTED BY A MAJORI TY
OF THE COWM SSI ON.

13. "CREATION' SHALL MEAN THE ESTABLI SHMENT OF A FRESHWATER WETLAND,
TI DAL WETLAND OR OTHER AQUATI C RESOQURCE, AS THE CASE MAY BE, VWHERE ONE
DI D NOT FORVERLY EXI ST.

14. "DEBIT* SHALL MEAN A UNT OF MEASURE REPRESENTI NG THE LOSS OF
AQUATI C FUNCTI ONS AT AN | MPACT OR PRQAJECT SI TE.

15. " DEPARTMENT" SHALL MEAN THE DEPARTMENT OF ENVI RONVENTAL  CONSERVA-
TI ON.

16. "ECOLOGE CAL VALUE'" SHALL MEAN THE VALUE OF FUNCTI ONS PERFORVED BY
UPLANDS, WETLANDS, OTHER SURFACE WATERS OR TI DAL WATERS TO THE ABUN-
DANCE, DI VERSITY, AND HABITATS OF FI SH, W LDLIFE, AND LI STED SPECI ES.
THESE FUNCTI ONS | NCLUDE, BUT ARE NOT LIMTED TGO  PROVI DI NG COVER AND
REFUGE; BREEDI NG, NESTI NG DENNING ~ AND NURSERY AREAS; CORRI DORS FOR
W LDLI FE MOVEMENT; FOOD CHAIN SUPPORT; AND NATURAL WATER STORAGE,
NATURAL FLOW ATTENUATI ON, AND WATER QUALI TY | MPROVEMENT, WVH CH ENHANCES
FI' SH, WLDLI FE AND LI STED SPECI ES UTI LI ZATI ON.

17. " ENHANCEMENT" SHALL MEAN ACTI VI TI ES CONDUCTED | N EXI STI NG FRESHWA-
TER WETLANDS, TI DAL WATER WETLANDS, OR OTHER AQUATIC RESOURCES WH CH
I NCREASE ONE OR MORE AQUATI C FUNCTI ONS.

18. "LOCAL GOVERNMENT" SHALL MEAN A VI LLAGE, TOWN, CITY, OR COUNTY.

19. "M TI GATI ON' SHALL MEAN SEQUENTI ALLY AVA DI NG | MPACTS, M NI M ZI NG
| MPACTS, AND COVPENSATI NG FOR REMAI NI NG UNAVO DABLE | MPACTS.

20. "M Tl GATI ON BANK" SHALL MEAN A SITE WHERE FRESHWATER WETLANDS,
TIDAL WETLANDS AND/ OR OTHER AQUATI C RESOURCES (AS THE CASE MAY BE) ARE
PERM TTED TO BE RESTORED, CREATED, ENHANCED, OR IN EXCEPTI ONAL Cl RCUM
STANCES, PRESERVED FOR THE PURPOSE OF PROVI DI NG COVPENSATORY M TI GATI ON
I N ADVANCE OF AUTHORI ZED | MPACTS TO SI M LAR RESOURCES M TI GATI ON.

21. "PRIVATE M TI GATI ON BANK" SHALL MEAN A M Tl GATI ON BANK OANED BY A
PERSON OR PERSONS THAT ARE NOI' FROM THE PUBLI C SECTOR.

22. "PUBLIC M Tl GATI ON BANK" SHALL MEAN A M TI GATI ON BANK OANNED BY A
PERSON OR PERSONS THAT ARE FROM THE PUBLI C SECTOR

23. "PUBLI G- PRI VATE M TI GATI ON BANK" SHALL MEAN A M Tl GATI ON BANK
OMED | N PART BY A PERSON OR PERSONS FROM THE PRI VATE SECTOR AND | N PART
BY A PERSON OR PERSONS FROM THE PUBLI C SECTOR, WHETHER I N THE FORM OF A
PARTNERSHI P, JO NT VENTURE OR LI M TED LI ABI LI TY COVPANY.

24. "M Tl GATI ON BANKI NG' SHALL MEAN THE ESTABLI SHVENT AND OPERATI ON OF
ONE OR MORE M Tl GATI ON BANKS FOR THE PURPOSE OF PROVI DI NG COVPENSATI ON
CREDI TS FOR LOSSES TO FRESHWATER WETLANDS OR TI DAL VWETLANDS AND/ OR OTHER
AQUATIC RESOURCES (AS THE CASE MAY BE) FROM FUTURE ACTI VI TI ES AND
| MPACTS AUTHCORI ZED BY PERM T UNDER THI S ARTI CLE.

25. "M Tl GATI ON BANKI NG | NSTRUMENT" SHALL MEAN A M Tl GATI ON BANK
PERM T.
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26. "M Tl GATI ON BANK PERM T" SHALL MEAN A PERM T | SSUED TO A BANKER TO
CONSTRUCT, OPERATE, MANAGE AND MAI NTAIN A M TI GATI ON BANK.

27. "M TIGATION CREDI T" AND "M TI GATI ON BANK CREDI T* SHALL MEAN A UNI'T
OF MEASURE WH CH REPRESENTS THE | NCREASE | N ECOLOGE CAL VALUE RESULTI NG
FROM VWETLANDS RESTORATI ON, ENHANCEMENT, PRESERVATI ON OR CREATI ON ACTI V-
| TI ES.

28. "MTIGATION SERVICE AREA" SHALL MEAN THE DESI GNATED GEOGRAPHI C
AREA OR PREDEFI NED RADI US (E. G WATERSHED OR COUNTY) WHEREIN A MTI -
GATION BANK CAN REASONABLY BE EXPECTED TO PROVI DE APPROPRI ATE COVPEN-
SATI ON FOR | MPACTS TO WETLANDS ANDY OR OTHER AQUATI C RESOURCES SO THAT
MTIGATION CREDITS FROM SUCH M Tl GATION BANK MAY BE USED TO OFFSET
ADVERSE | MPACTS OF ACTI VI TI ES REGULATED UNDER THI S ARTI CLE.

29. "MUNI CI PALI TY" SHALL MEAN A VI LLAGE, TOWN, CITY, OR COUNTY.

30. "NOT-FOR-PRCFI T CORPORATI ON' SHALL MEAN A CORPORATION  FORMED
PURSUANT TO THE NOT- FOR- PROFI T CORPORATI ON LAW AND VWHI CH QUALI FI ES FOR
TAX EXEMPT STATUS UNDER THE FEDERAL | NTERNAL REVENUE CODE.

31. "OFFSITE REG ONAL M TI GATI ON' SHALL MEAN M Tl GATI ON ON AN AREA OF
LAND OFF THE SITE OF AN ACTIVITY PERM TTED UNDER THI S ARTI CLE, WHERE AN
APPLI CANT PROPCSES TO M Tl GATE THE ADVERSE | MPACTS OF ONLY THE APPLI -
CANT' S SPECI FI C ACTIVITY AS A REQUI REMENT OF THE PERM T, WH CH PROVI DES
REG ONAL ECOLOG CAL VALUE, AND VHICH IS NOT' A M Tl GATI ON BANK PERM TTED
PURSUANT TO THI S ARTI CLE.

32. "PAYMENT SCHEDULE" SHALL MEAN A M Nl MUM SCHEDULE OF PER ACRE M TI -
GATION CREDIT PAYMENT AMOUNT ESTABLI SHED BY THE M TI GATI ON BANK AND
CERTI FI ED BY THE COW SSION TO BE SUFFICIENT TO MEET THE FI NANCI AL
RESPONSI BI LI TY REQUI REMENTS OF THE M Tl GATI ON BANK, AND WH CH PAYMENT
AMOUNT | S BASED, AT LEAST IN PART, ON THE ECOLOG CAL FUNCTIONS AND
VALUES OF WETLANDS PERM TTED TO BE LOST AND ON THE COST OF RESTORI NG OR
CREATI NG OR PRESERVI NG WETLANDS CAPABLE OF PERFORM NG THE SAME OR SIM -
LAR FUNCTI ONS, | NCLUDI NG DI RECTLY RELATED COSTS OF WETLANDS RESTORATI ON
PLANNI NG, LONG TERM MONI TORI NG AND NMAI NTENANCE OF A M Tl GATI ON  BANKI NG
PRQIECT PERM TTED PURSUANT TO THI S ARTI CLE.

33. "PERSON' SHALL MEAN ANY PUBLIC, PRI VATE, NOT-FOR-PRCFI T CORPO-
RATI ON, LIM TED LI ABI LI TY COVPANY, PROFESSI ONAL CORPORATI ON, FIRM PART-
NERSHI P, ASSCCI ATI ON, TRUST, ESTATE, JO NT VENTURE, ONE OR MORE | NDI VI D
UALS, AND ANY UNIT OF STATE GOVERNMENT OR AGENCY, DEPARTMENT OR BUREAU
THEREOF, OR ANY PCLITICAL SUBDI VI SI ON OF THE STATE, ANY | NTERNATI ONAL
AUTHORI TY, BI -STATE AUTHORI TY, STATE AUTHORI TY, LOCAL PUBLI C AUTHORITY,
PUBLI C BENEFI T CORPORATIOQN, SCHOOL DI STRICT, SUPERVI SORY DI STRI CT,
DI STRI CT CORPORATI ON, | MPROVEMENT DI STRICT WTH N A COUNTY, CITY, TOW,
OR WVILLAGE, ANY MJIN C PALITY AS DEFINED IN SUBD VISION 29 OF TH' S
SECTI ON, OR | NDI AN NATI ON OR TRI BE RECOGNI ZED BY THE STATE OR THE UNI TED
STATES W TH A RESERVATI ON VHOLLY OR PARTLY W TH N THE BOUNDARI ES OF NEW
YORK STATE, OR ANY OIHER LEGAL ENTITY WHATSOEVER, OR, PURSUANT TO
SECTI ON 26-0117 OF TH S ARTI CLE, ANY COVBI NATI ON THERECF.

34. "PERSON FROM THE PUBLI C SECTOR' SHALL MEAN ANY PERSON THAT IS A
PUBLI C CORPCRATION, A LIMTED LIABILITY COWANY FORVED PURSUANT TO
SECTI ON 1105 OF THE LIM TED LI ABI LI TY COWANY LAW ANY UNIT OF STATE
GOVERNMENT  OR  ACGENCY, DEPARTMENT OR BUREAU THERECF, OR ANY POLI Tl CAL
SUBDI VI SI ON OF THE STATE, ANY | NTERNATI ONAL AUTHCORI TY, BI - STATE AUTHORI -
TY, STATE AUTHORI TY, LOCAL PUBLI C AUTHORI TY, PUBLI C BENEFI T CORPORATI ON,
SCHOCL DI STRI CT, SUPERVI SORY DI STRI CT, DI STRI CT CORPORATI ON, | MPROVEMENT
DISTRICT WTHI N A COUNTY, CTY, TOMN, OR VILLAGE, ANY MJIN CIPALITY AS
DEFINED [IN SUBDIVISION 29 OF THI S SECTI ON, AND | NDI AN NATI ON OR TRI BE
RECOGNI ZED BY THE STATE OR THE UNI TED STATES WTH A RESERVATI ON  WHOLLY
OR PARTLY WTH N THE BOUNDARI ES OF NEW YORK STATE, OR ANY OTHER BODY
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CREATED BY THE STATE OF NEW YORK OR THE UNITED STATES FOR A PUBLIC
PURPOSE;, FOR THE PURPOSE OF THI' S SECTI ON THE CREATI ON AND APPROVAL OF A
PRI VATE NOT- FOR- PROFI T ORGANI ZATI ON  SUBJECT TO THE APPROVAL OF THE
SUPREME COURT OR OIHER GOVERNMENTAL BODY SHALL NOT BE CONSI DERED THE
CREATI ON OF A BODY FOR A PUBLI C PURPGCSE.

35. "PERSON FROM THE PRI VATE SECTOR" SHALL MEAN ALL PERSONS AS DEFI NED
IN SUBDI VI SION 33 OF THI' S SECTI ON VWH CH ARE NOT DEFI NED AS PERSONS FROM
THE PUBLI C SECTOR I N SUBDI VI SION 34 OF TH S SECTI ON.

36. "POLLUTION' SHALL MEAN THE PRESENCE | N THE ENVI RONVENT OF CONDI -
TI ONS OR CONTAM NANTS | N QUANTI TI ES OR CHARACTERI STI CS WHI CH ARE OR MNAY
BE I NJURIOQUS TO HUMAN, PLANT, OR MARI NE LIFE, WLDLIFE, OR OTHER AN MAL
LI FE, OR TO PROPERTY, OR VWH CH UNREASONABLY | NTERFERE W TH THE COMFCRTA-
BLE ENJOYMENT OF LIFE AND PROPERTY THROUGHOUT FRESHWATER OR TI DAL
VWETLANDS AS MAY BE AFFECTED THEREBY.

37. "PRACTI CABLE" SHALL MEAN AVAI LABLE AND CAPABLE OF BEI NG DONE AFTER
TAKI NG | NTO CONSI DERATI ON COST, EXI STI NG TECHNOLOGY AND LOGE STICS | N THE
LI GAT OF OVERALL PRQJECT PURPOSES.

38. "REA ONAL WATERSHED' SHALL MEAN A WATERSHED AS DELI NEATED I N THE
OFFI I AL FRESHWATER WETLANDS MAP OF THE STATE, OR OF ANY SELECTED
SECTI ON OR REG ON THERECF.

39. "SUCCESS" SHALL MEAN WHEN A M TI GATI ON BANK MEETS THE SUCCESS
CRI TERI A PROVI DED I N THE M Tl GATI ON BANK PERM T.

S 26-0107. WETLANDS M TI GATI ON BANKI NG COW SSI ON.

1. THERE I S HEREBY CREATED W THI N THE DEPARTMENT, A COMM SSION TO BE
KNOWN AS THE WETLANDS M TI GATI ON BANKI NG COW SSI ON.  THE PURPOSE OF THE
COMWM SSI ON W LL BE TO OVERSEE THE ESTABLI SHVENT, USE AND OPERATION OF
M Tl GATI ON  BANKS ESTABLI SHED PURSUANT TO THI S ARTI CLE | NCLUDI NG THE
ALLCOCATI ON AND ASSI GNMENT OF M Tl GATI ON BANK CREDI TS AND DEBI TS TO EACH
M Tl GATI ON BANK, AND TO ASSI ST AS AUTHORI ZED BY THI S ARTI CLE, THE STATE,
AND | TS POLITICAL SUBDI VI SIONS, I N THE CREATI ON, RESTORATI ON, ENHANCE-
MENT AND PRESERVATI ON OF WETLANDS AND OTHER ECOLOGE CAL  BENEFI TS FOR
AFFECTED COVMUNI TI ES.

2. THE COWM SSI ON SHALL CONSI ST OF TVENTY- ONE MEMBERS | NCLUDI NG THE
COW SSI ONERS OF ENVI RONMENTAL CONSERVATI ON, HEALTH AND AGRI CULTURE AND
MARKETS OR THEI R DESI GNEES, THE REG ONAL DI RECTOR OF EACH OF THE REGQ ONS
OF THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON, OR THEI R DESI GNEES; THE
SECRETARY OF STATE, OR THE SECRETARY OF STATE S DESI GNEE; AND, EI GHT
PERSONS TO BE APPO NTED BY THE GOVERNOR FROM THE CGENERAL PUBLIC, TWO OF
WHOM SHALL BE APPO NTED UPON THE RECOMVENDATI ON OF THE TEMPORARY PRESI -
DENT OF THE SENATE, TWO OF WHOM SHALL BE APPO NTED UPON THE RECOMVENDA-
TI ON OF THE SPEAKER OF THE ASSEMBLY, ONE OF WHOM SHALL BE APPO NTED UPON
THE RECOMVENDATI ON OF THE M NORI TY LEADER OF THE SENATE AND ONE OF WHOM
SHALL BE APPO NTED UPON THE RECOMMENDATI ON OF THE M NORI TY LEADER OF THE
ASSEMBLY. OF THE PERSONS APPO NTED FROM THE GENERAL PUBLI C, ONE SHALL BE
APPO NTED FROM PERSONS RECOMVENDED BY RECOGNI ZED ENVI RONVENTAL AND
CONSERVATI ON  ORGANI ZATI ONS, ONE FROM PERSONS RECOMVENDED BY RECOGNI ZED
BUI LDI NG AND DEVELOPMENTAL ORGANI ZATI ONS, ONE FROM PERSONS RECOMVENDED
FROM RECOGNI ZED AGRI CULTURAL ORGANI ZATI ONS, ONE PERSON RECOMMENDED BY
RECOGNI ZED COMMERCI AL FI SHI NG | NDUSTRY ORGANI ZATI ONS, ONE RECOMMENDED BY
RECOGNI ZED FI SH AND W LDLI FE SPORTI NG ORGANI ZATI ONS, ONE FROM RECOGNI ZED
MUNI CI PAL GOVERNMENT ORGANI ZATI ONS, ONE FROM THE BUSI NESS COUNCI L OF THE
STATE OF NEW YORK AND ONE RECOMMENDED BY THE NEW YORK STATE BAR ASSCOCI -
ATI ON.

EACH OF THE MEMBERS APPO NTED FROM THE GENERAL PUBLI C SHALL SERVE FOR
A TERM OF THREE YEARS AND UNTI L A SUCCESSOR | S APPO NTED AND QUALI FI ED.
ALL VACANCIES I N THE OFFI CES OF THE MEMBERS APPO NTED FROM THE GENERAL
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PUBLI C, EXCEPT THOSE CREATED THROUGH THE EXPI RATION OF TERM  SHALL BE
FILLED FOR THE UNEXPI RED TERM ONLY, AND IN THE SAME MANNER, AND WTH A
MEMBER HAVI NG THE SAME CLASS, AS THE ORI G NAL APPO NTMENT. EACH MEMBER
SHALL BE ELI @ BLE FOR REAPPO NTMENT, BUT MAY BE REMOVED BY THE GOVERNOR
FOR CAUSE. NO MEMBER APPO NTED FROM THE GENERAL PUBLI C SHALL BE AN CFFI -
CER OR EMPLOYEE OF ANY STATE DEPARTMENT OR AGENCY AND NO SUCH MEMBER NAY
APPO NT A DESI GNEE TO TEMPORARI LY OR PERVANENTLY ASSUME H S OR HER PLACE
ON THE COWM SSI ON.

3. THE COWM SSI ONER OR H S OR HER DESI GNEE SHALL SERVE AS CHAIR OF THE
COMWM SSI ON AND THE COW SSI ON SHALL ELECT A VICE CHAIR FROM AMONG THE
APPO NTED MEMBERS TO PRESI DE | N THE ABSENCE OF THE CHAI R

4. |IN ORDER TO OFFSET | N PART, THE OVERHEAD COSTS | NCURRED BY THE
MEMBERS OF THE COWM SSI ON APPO NTED FROM THE GENERAL PUBLI C SUCH MEMBERS
SHALL RECEI VE COVPENSATI ON FOR THEI R SERVI CES AS MEMBERS OF THE COW S-
SI ON AT THE RATE OF TVENTY DOLLARS PER HOUR (I NCLUDI NG TRAVEL TI ME), NOT
TO EXCEED ONE HUNDRED S| XTY DOLLARS FOR EACH DAY OF SERVI CE ON OFFI Cl AL
BUSI NESS OF THE COW SSI ON BUT NOT TO EXCEED TWELVE THOUSAND DOLLARS FOR
ANY ONE CALENDAR YEAR AND EACH OF THE MEMBERS COF THE BOARD SHALL BE
ALLONED THE NECESSARY AND ACTUAL EXPENSES WH CH EACH SHALL OCCUR I N THE
PERFORMANCE COF THEI R DUTI ES UNDER THI S ARTI CLE.

5. FOR THE PURPCSES OF THI S SECTION, THE MEMBERS OF THE COW SSI ON
APPO NTED FROM THE GENERAL PUBLIC SHALL BE CONSI DERED OFFI CERS OR
EMPLOYEES OF PUBLI C ENTI TIES AND SHALL BE AFFORDED SUCH DEFENSE AND
| NDEWNI FI CATI ON  PROVI DED PURSUANT TO SECTI ON 18 OF THE PUBLI C OFFI CERS
LAW

6. A MIORITY O THE MEMBERSH P OF THE COW SSI ON SHALL CONSTI TUTE A
QUCRUM FOR THE TRANSACTI ON OF COWMM SSI ON BUSI NESS. WH LE THE COWM SSI ON
SHALL STRIVE TO SEEK A CONSENSUS FOR | TS ACTI ONS, ACTION  MAY BE TAKEN
AND MOTIONS AND RESOLUTIONS ADOPTED BY THE COMM SSI ON AT ANY MEETI NG
THEREOF BY THE AFFI RVATI VE VOTE OF A MAJORITY OF THE FULL MEMBERSH P OF
THE COW SSI ON.

7. THE COW SSION MAY APPO NT SUCH STAFF OR H RE SUCH EXPERTS AS | T
MAY REQUIRE WTH N THE LIM TS OF APPROPRI ATI ONS MADE FOR THESE PURPCOSES.

8. THE COWMM SSI ON MAY CALL TO I TS ASSI STANCE SUCH EMPLOYEES AS ARE
NECESSARY AND MADE AVAILABLE TO IT FROM THE DEPARTMENT AND ANY OTHER
AGENCY OR DEPARTMENT OF THE STATE, |TS POLI TI CAL SUBDI VI SI ONS OR AUTHOR-
| TI ES.

9. THE COWMM SSI ON, | N CONSULTATION WTH THE DI RECTOR OF THE BUDGET
SHALL SET A SCHEDULE OF FEES AND A PROCEDURE FOR COLLECTI NG THE SANME,
FOR THE WORK PERFORMED I N CONNECTION WTH THE PERM TS AND APPROVALS
REQUESTED OF THE COWM SSI ON. SUCH SCHEDULE OF FEES SHALL BE REFLECTI VE
OF THE COST ASSCCI ATED W TH THE SERVI CE REQUI RED FOR THE PROCESSI NG AND
HANDLI NG OF THE VARI OQUS MATTERS FOR WHI CH THE FEE SCHEDULE | S ADOPTED
I NCLUDI NG THE COST OF THE MEETI NGS OF THE COWM SSI ON AND SHALL BE SUFFI -
Cl ENT TO OFFSET AS MJCH OF THE EXPENSES OF THE COWM SSI ON AND | TS WORK
AS | S PRACTI CABLE W TH N THE LEQ SLATI VE | NTENT OF THI S ACT TO ENCOURAGE
THE CREATI ON, RESTORATI ON, MAI NTENANCE AND, WHERE APPROPRI ATE, USE OF
VETLANDS M Tl GATI ON BANKS.

10. THE COW SSI ON MAY ADOPT, PURSUANT TO THE STATE ADM NI STRATI VE
PROCEDURE ACT, AND | N CONSULTATI ON W TH THE DEPARTMENT, ANY RULES AND
REGULATI ONS NECESSARY TO CARRY QUT | TS RESPONSI BI LI Tl ES.

S 26-0109. M TI GATI ON BANK PERM TS.

ANY PERSON SEEKI NG TO OBTAIN A M Tl GATI ON BANK PERM T, |IN THE EVENT
THE M TI GATION BANK PERTAINS TO THE M TI GATI ON OF FRESHWATER WETLANDS,
SHALL APPLY FOR SUCH A PERM T, AS A REGULATED ACTIVITY PURSUANT TO ARTI -
CLE 24 OF TH S CHAPTER, OR, | N THE EVENT THAT THE M Tl GATI ON BANK PERM T
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PERTAINS TO M TI GATI ON OF Tl DAL WATER WETLANDS, SHALL APPLY FOR SUCH A
PERMT AS A REGULATED ACTI VITY PURSUANT TO ARTI CLE 25 OF TH S CHAPTER,
PROVI DED, HOWEVER THAT THE APPROVAL OF ANY APPL| CATION FOR A M TI GATI ON
BANK PERM T PURSUANT TO ElI THER ARTI CLE 24 OR ARTI CLE 25 OF TH S CHAPTER,
SHALL BE ADVI SORY ONLY TO THE COWM SSI ON AND SHALL NOT ASSI GN M TI GATI ON
BANK CREDI TS TO THE M Tl GATI ON BANK VWH CH SHALL BE THE RESPONSI Bl LI TY OF
THE COW SSI ON, AND SUCH PERM T SHALL BE EFFECTI VE ONLY UPON THE FURTHER
APPROVAL OF THE COW SSI ON | N ACCORDANCE W TH APPLI CABLE LAW AND UNDER
SUCH RULES AS NMAY BE ADOPTED BY THE COWM SSI ON AND FURTHER SUBJECT TO
ANY OTHER STATE OR FEDERAL APPROVAL REQUI RED BY ANY OTHER FEDERAL OR
STATE LAW

S 26-0111. RIGHT OF APPEAL.

ANY PERSON AGGRI EVED BY THE APPROVAL OR DENIAL OF A M TIGATION BANK
PERM T PURSUANT TO ARTICLE 24 OF TH S CHAPTER SHALL HAVE THE RI GHT TO
APPEAL SUCH DECI SI ON AS PROVI DED | N SECTI ON 24-1101 AND SECTI ON 24-1105
O TH'S CHAPTER, ~ANY PERSON AGGRI EVED BY THE APPROVAL OR DENI AL OF A
M Tl GATI ON BANK PERM T PURSUANT TO ARTI CLE 25 OF TH S CHAPTER SHALL HAVE
THE RI GHT TO APPEAL SUCH DECI SI ON PURSUANT TO SECTION 25-0404 OF TH'S
CHAPTER. |IN ORDER TO PROVI DE FOR PCLI CY CONSI STENCY AND UNI FORM TY | N
ENFORCEMENT OF THI S ACT, THE COW SSI ON SHALL BE NOTIFIED OF ANY SUCH
APPEAL AND SHALL PROVI DE AN ADVI SORY COPI NI ON TO THE REVI EW NG AUTHORI TY
SETTI NG FORTH THE COVMM SSI ON' S POSI TI ON AND POLI CY W TH REFERENCE TO THE
SUBJECT MATTER OF EACH APPEAL. ANY PERSON AGGRI EVED BY THE | SSUANCE,
DENI AL, SUSPENSI ON, OR REVOCATI ON OF A M TI GATI ON BANK PERM T APPROVED
BY THE COW SSI ON MAY W THI N TH RTY DAYS FROM THE DATE OF THE COW S-
SION'S WRI TTEN APPROVAL OR ORDER SEEK JUDI Cl AL REVI EW PURSUANT TO ARTI -
CLE 78 OF THE C VIL PRACTI CE LAW AND RULES I N THE SUPREME COURT FOR THE
COUNTY | N VH CH THE WETLANDS AFFECTED ARE LOCATED. NOTH NG HEREI N SHALL
PREVENT THE COWM SSI ON FROM PROVI DI NG BY | TS OAWN RULE AND REGULATI ON AN
APPEAL PROCEDURE WTHIN THE COMM SSION TO PROCESS OR REVIEW ANY
APPROVAL, DENI AL, SUSPENSI ON OR REVOCATION OF A M TI GATION BANK PERM T
BUT IN SUCH EVENT THE COWMM SSI ON SHALL FI RST RENDER AN | NTERLOCUTORY
DECI SI ON WHI CH UNLESS APPEALED AS PROVIDED IN THE COW SSION' S RULE
WTH N TH RTY DAYS SHALL BE FI NAL, AND SUCH DECI SI ON SHALL BE APPEALABLE
EVEN | F THE AGGRI EVED PARTY DI D NOT AVAI L THEMSELVES OF THE OPPORTUNI TY
TO UTI LI ZE THE | NTERNAL APPEAL PROCEDURE AFFORDED BY THE COWM SSION S
RULES.

S 26-0113. M TI GATI ON BANK CRI TERI A.

TO OBTAIN A M Tl GATI ON BANK PERM T, THE APPLI CATION AT A M NI MUM MJUST
PROVI DE REASONABLE ASSURANCES THAT:

1. THE PROPOSED M Tl GATI ON BANK W LL | MPROVE ECOLOG CAL CONDI TIONS OF
THE REG ONAL WATERSHED OR COASTAL AREA AS THE CASE MAY BE;

2. THE PROPCSED M Tl GATI ON BANK W LL PROVI DE VI ABLE AND SUSTAI NABLE
ECOLOE CAL AND HYDROLOG CAL  FUNCTIONS FOR THE PROPCSED M Tl GATI ON
SERVI CE AREA;

3. THE PROPGCSED M Tl GATI ON BANK W LL BE EFFECTI VELY MANAGED | N PERPE-
TU TY,

4. THE PROPCSED M TI GATI ON BANK W LL NOTI' DESTROY AREAS WTH H GH
ECOLOQ CAL VALUE;

5. THE PROPGCSED M Tl GATI ON BANK W LL ACH EVE M Tl GATI ON SUCCESS;

6. THE PROPCSED M Tl GATI ON BANK W LL BE ADJACENT TO LANDS WHERE THE
EXI STI NG OR PROPOSED LAND USES THAT ARE PRESENTLY PERM TTED BY LAW WLL
NOT  ADVERSELY AFFECT THE PERPETUAL VI ABILITY OF THE M Tl GATI ON BANK DUE
TO UNSTABLE LAND USES OR CONDI Tl ONS;

7. ANY SURFACE WATER MANAGEMENT SYSTEM TO BE CONSTRUCTED, ALTERED,
OPERATED, MAI NTAI NED,  ABANDONED, OR REMOVED W THI N THE M TI GATI ON BANK
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WLL MEET THE REQUI REMENTS OF THI S ARTI CLE AND THE RULES ADOPTED THERE-
UNDER;

8. |IT HAS SUFFI Cl ENT LEGAL AND EQUI TABLE | NTEREST I N THE PROPERTY TO
ENSURE PERPETUAL PROTECTI ON AND MANAGEMENT OF THE LANDS WTHIN A MTI -
GATI ON BANK; AND

9. IT CAN MEET THE FI NANCI AL RESPONSI BI LI TY REQUI REMENTS PRESCRI BED
FOR M Tl GATI ON BANKS.

S 26-0115. M Tl GATI ON BANK PHASES AND ADDI Tl ONS.

1. A M TIGATI ON BANK NMAY BE ESTABLI SHED AND OPERATED | N PHASES | F EACH
PHASE | NDEPENDENTLY MEETS THE REQUI REMENTS FOR THE ESTABLI SHVENT AND
OPERATION OF A MTIGATION BANK. THE NUMBER OF M TI GATI ON CREDI TS
ASSI GNED TO A PHASE OF A M Tl GATION BANK NMAY BE LESS THAN WOULD BE
ASSI GNED TO THAT PHASE UPON COVPLETI ON OF ALL PHASES OF THE M Tl GATI ON
BANK. | N SUCH CASE THE COWMM SSI ON SHALL | NCREASE THE NUMBER OF MTI -
GATI ON CREDI TS AWARDED TO SUBSEQUENT PHASES OF THE M Tl GATI ON BANK.

2. A MTIGATION BANK MAY APPLY FOR AN AMENDMVENT TOITS PERM T TO
PERM T THE ADDI TI ON OF LAND TO A PERM TTED M Tl GATION BANK I N THE SAME
MANNER AS | T APPLIED FOR ITS M Tl GATI ON BANK PERM T AND SUCH ADDI TI ON
SHALL BE ALLOVWED WHEN I T | S APPROPRI ATE TO DO SO AND THE ADDI TI ON OF THE
LAND RESULTS IN AN | NCREASE IN THE ECOLOG CAL VALUE OF THE EXI STI NG
M TI GATION BANK.  ANY SUCH ADDI TION SHALL BE ACCOWPLI SHED THROUGH A
MODI FI CATION TO THE PERM T WH CH REFLECTS THE CORRESPONDI NG | NCREASE | N
THE TOTAL NUVBER OF M Tl GATI ON CREDI TS ASSI GNED TO THE BANK.

S 26-0117. M TIGATION BANKING JO NT VENTURES, LI M TED LI ABI LI TY COVPA-
Nl ES AND LI M TED LI ABI LI TY PARTNERSHI PS.

NOTW THSTANDI NG ANY GENERAL, SPECI AL OR LOCAL LAW TO THE CONTRARY,
TWO OR MORE PERSONS MAY ENTER I NTO A JO NT VENTURE, OR FORM A LI M TED
LI ABI LI TY COMPANY, OR A LIMTED LI ABI LITY PARTNERSH P TO CREATE, ESTAB-
LI SH, OPERATE AND MAI NTAIN ONE OR MORE PRI VATE, PUBLI C OR PUBLI C- PRI VATE
M Tl GATI ON BANK OR BANKS AND TO ACT AS THE BANKER THEREFOR.

S 26-0119. M Tl GATI ON BANK PERM T APPLI CATI ONS.

ANY PERSON OR ENTITY PROPGCSI NG TO ESTABLI SH A M Tl GATI ON BANK MJST
APPLY FOR A M Tl GATI ON BANK PERM T. SUCH APPLI CATION SHALL BE MADE TO
THE COWM SSION, AND, |F FOR A FRESHWATER M Tl GATI ON BANK TO THE COW S-
SI ONER OR THE LOCAL GOVERNVENT AS REQUI RED BY ARTI CLE 24 OF THI S CHAPTER
OR, |IF FOR A TI DAL WATER WETLANDS M Tl GATI ON BANK, TO THE COW SSI ONER
AS REQU RED BY ARTICLE 25 OF THIS CHAPTER. AN APPLI CATION FOR A M TI -
GATI ON BANK PERM T SHALL ALSO CONSTI TUTE AN APPLI CATION FOR A PERM T TO
CONDUCT A REGULATED ACTIVITY ON El THER FRESHWATER WETLANDS, PURSUANT TO
ARTI CLE 24 OF TH S CHAPTER, OR Tl DAL WETLANDS, PURSUANT TO ARTI CLE 25 OF
TH S CHAPTER, AS THE CASE NMAY BE, AND THE APPLI CANT SHALL SUBM T AS PART
OF I TS APPLI CATI ON, THE | NFORVATI ON REQUI RED BY ARTI CLE 24 OR ARTI CLE 25
OF TH S CHAPTER, AS THE CASE MAY BE, TO CONDUCT A REGULATED ACTIVITY ON
THE SPECI FI ED WETLANDS, THE | NFORMATI ON SPECI FI ED BELOW AS APPROPRI ATE
FOR THE PRQIECT ( EXCEPT FOR ANY SUCH | NFORVATI ON THAT MAY BE WAIVED OR
MODI FI ED BY THE COMM SSION I N A SPECI FI C PRQJECT FOR GOOD CAUSE SHOWN) ,
AND SUCH OTHER | NFORMATI ON AS REQUI RED BY THE COW SSI ON, COW SSI ONER,
OR WHERE APPLI CABLE UNDER ARTI CLE 24 OF TH S CHAPTER, THE LOCAL GOVERN-
MENT:

1. A DESCRI PTION OF THE LOCATI ON OF THE PROPCSED M Tl GATI ON BANK VHI CH
SHALL | NCLUDE:

(A) A MAP AT REG ONAL SCALE SHOW NG THE PRQJECT AREA |IN RELATION TO
THE REG ONAL WATERSHED AND PROPCSED M Tl GATI ON SERVI CE AREA;

(B) A VICCNITY NAP SHOW NG THE PRQIECT AREA | N RELATI ON TO ADJACENT
LANDS AND OFFSI TE AREAS OF ECOLOGE CAL OR HYDROLOA C SI GNI FI CANCE WHI CH
COULD EFFECT THE LONG TERM VI ABI LI TY OR ECOLOGE CAL VALUE COF THE BANK;
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(© AN AERI AL PHOTOGRAPH | DENTI FYI NG BOUNDARI ES OF THE PROJECT AREA;

(D) A H GWMAY MAP SHOWN NG PO NTS OF ACCESS TO THE M TI GATI ON BANK FOR
SI TE | NSPECTI ON;  AND

(E) A LEGAL DESCRI PTI ON OF THE PROPCSED M TI GATI ON BANK.

2. A DESCRI PTI ON OF THE ECOLOGE CAL SI GNI FI CANCE OF THE PROPCSED M TI -
GATI ON BANK TO THE REA ONAL WATERSHED IN VHICH I T | S LOCATED.

3. A DESCRI PTI ON AND ASSESSMENT OF CURRENT SI TE CONDI TI ONS WHI CH SHALL
| NCLUDE:

(A) A SOLS VAP OF THE PROIECT AREA;

(B) A TOPOGRAPHIC MAP OF THE PRQJECT AREA AND ADJACENT HYDROLOG C
CONTRI BUTI NG AND RECEI VI NG AREAS;

(© A HYDROLOG C FEATURES MAP OF THE PRQIECT AREA AND ADJACENT HYDRO
LOG C CONTRI BUTI NG AND RECEI VI NG AREAS;

(D) CURRENT HYDROLOGE C CONDI TIONS I N THE PRQJECT AREA;

(E) A VEGETATI ON MAP OF THE PRQIECT AREA;

(F) ECOLOG CAL BENEFI TS CURRENTLY PROVI DED TO THE REQ ONAL WATERSHED
BY THE PROIECT AREA,

(G ADJACENT LANDS, | NCLUDI NG EXI STING OR PROPOCSED LAND USES AND
CONDI TI ONS, AND LAND USE REGULATI ONS PROMULGATED FOR FRESHWATER WETLANDS
PURSUANT TO ARTICLE 24 OF TH' S CHAPTER, WHERE APPLI CABLE, OR TI DAL
VETLANDS REGULATI ONS PROMULGATED PURSUANT TO ARTI CLE 25 OF TH S CHAPTER,
WHERE APPLI CABLE, AND ANY SPECI AL DESI GNATI ONS OR CLASSI FI CATI ONS  ASSO
Cl ATED W TH ADJACENT LANDS OR WATERS; AND

(H A DISCLOSURE BY THE APPLI CANT OF ANY MATERI AL FACT WH CH WOULD
AFFECT THE CONTEMPLATED USE OF THE PROPERTY.

4. A M TI GATI ON PLAN DESCRI BI NG THE ACTI ONS PROPOSED TO ESTABLI SH,
CONSTRUCT,  OPERATE, MANAGE AND MAI NTAIN THE M TI GATI ON BANK VWH CH SHALL
| NCLUDE:

(A) A DESCRI PTI ON OF THE ENVI RONVENTAL ENG NEERING FIRM OR FIRM5S OR
IN HOUSE EMPLOYEES TO BE ENGAGED I N THE PLANNI NG, CONSTRUCTI ON, OPERA-
TI ON AND OVERSI GHT OF THE M Tl GATI ON BANK, THEI R EXPERI ENCE AND EXPER-
TI SE I N SUCH WORK;

(B) A COPY OF THE CONSTRUCTI ON- LEVEL DRAW NGS DETAI LI NG PROPOCSED TOPO
GRAPHI C ALTERATIONS AND ALL STRUCTURAL COVPONENTS ASSCCI ATED W TH
PROPOSED ACTI VI Tl ES;

(©) PROPCSED CONSTRUCTI ON ACTIVITIES, INCLUDING A DETAILED SCHEDULE
FOR | MPLEMENTATI ON;

(D) THE PROPCSED VEGETATI ON PLANTI NG SCHEME AND DETAI LED SCHEDULE FOR
| MPLEMENTATI ON,

(E) MEASURES TO BE | MPLEMENTED DURI NG AND AFTER CONSTRUCTION TO AVA D
ADVERSE | MPACTS RELATED TO PROPGSED ACTI VI Tl ES;

(F) A DETAILED LONG TERM NANAGEMENT PLAN COWPRI SI NG ALL ASPECTS OF
OPERATI ON AND NAI NTENANCE, | NCLUDI NG WATER MANAGEMENT  PRACTI CES, VEGE-
TATI ON  ESTABLI SHVENT, EXOTI C AND NUI SANCE SPECI ES CONTROL, FI RE MANAGE-
MENT, AND CONTROL OF ACCESS; AND

(G A PROPCSED MONI TORI NG PLAN TO DEMONSTRATE M TI GATI ON SUCCESS.

5. AN ASSESSMENT OF | MPROVEMENT OR CHANGES | N ECOLOGE CAL VALUE ANTI G
| PATED AS A RESULT OF PROPOSED M Tl GATI ON ACTI ONS WHI CH SHALL | NCLUDE:

(A) A DESCRIPTION COF ANTICI PATED SITE CONDI TIONS IN THE M TI GATI ON
BANK AFTER THE M Tl GATI ON PLAN | S SUCCESSFULLY | MPLEMENTED,;

(B) A COWARI SON OF CURRENT FISH AND WLDLIFE HABITAT TO EXPECTED
HABI TAT AFTER THE M Tl GATI ON PLAN | S SUCCESSFULLY | MPLEMENTED; AND

(© A DESCRIPTION OF THE EXPECTED ECOLOG CAL BENEFI TS TO THE REG ONAL
WATERSHED.
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6. EVI DENCE OF SUFFI Cl ENT LEGAL OR EQUI TABLE I NTEREST IN THE PROPERTY
VHCH IS TO BECOVE THE M TIGATION BANK TO MEET THE REQUI REMENTS OF
SECTI ON 26-0129 OF THI S ARTI CLE.

7. DRAFT DOCUMENTATI ON  OF FI NANCI AL RESPONSI BI LITY MEETING THE
REQUI REMENTS.

8. ANY ADDI TI ONAL | NFORVATION WHI CH NMAY BE NECESSARY TO EVALUATE
VWHETHER THE PROPCSED M TI GATI ON BANK MEETS THE CRI TERIA OF TH S SECTI ON.
S 26-0121. ESTABLI SHVENT OF M Tl GATI ON CREDI TS.

1. BASED UPON THE | NFORMATION SUBM TTED BY THE APPLI CANT, AND AN
ASSESSMVENT OF THE PROPOSED M TI GATI ON BANK PURSUANT TO THE CRITERIA [N
TH'S SECTION, THE COWM SSI ON W LL ASSI GN A NUMBER OF M Tl GATI ON CREDI TS
TO THE PROPCSED M TI GATI ON BANK, OR PHASES THERECF.

2. AMTIGATIONCREDIT IS A UNNT OF MEASURE WH CH REPRESENTS THE
I NCREASE |IN ECOLOG CAL  VALUE RESULTI NG FROM RESTORATI ON, ENHANCEMENT,
PRESERVATI ON, OR CREATION ACTIVITIES. THE NUMBER OF CRED TS AVAI LABLE
FROM THE BANK WLL BE DETERM NED BY THE COMM SSI ON AS WELL AS THE METH-
ODOLOGY TO DETERM NE APPROPRI ATE CREDI T W THDRAWAL FROM THE BANK FOR
EACH | NDI VI DUAL PROJECT THAT W LL APPLY FOR USE OF THE FUNCTI ONI NG M TI -
GATION BANK. IN DETERM NING THE DEGREE OF | MPROVEMENT | N ECOLOGQ CAL
VALUE THE FOLLOW NG FACTORS W LL BE CONSI DERED:

(A) THE EXTENT TO WHI CH TARGET HYDROLOQJ C REG MES CAN BE ACHI EVED AND
MAI NTAI NED.

(B) THE EXTENT TO VWH CH MANAGEMENT ACTI VI TI ES PROMOTE NATURAL ECOLQOG -
CAL CONDI TI ONS, | NCLUDI NG NATURAL FI RE PATTERNS.

(© THE PROXIMTY TO AREAS OF NATI ONAL, STATE, OR REG ONAL ECOLOG CAL
SI GNI FI CANCE, SUCH AS NATI ONAL OR STATE PARKS, AND OIHER REG ONALLY
SI GNI FI CANT ECOLOGE CAL RESOQURCES OR HABI TATS, SUCH AS LANDS ACQUI RED OR
TO BE ACQUI RED THROUGH GOVERNMENTAL OR NON-PROFIT LAND ACQUI SITION
PROGRAMS FOR ENVI RONVENTAL CONSERVATI ON, AND THE ESTABLI SHVENT OF CORRI -
DORS TO THOSE RESOURCES OR HABI TATS.

(D) THE QUALITY AND QUANTITY OF WETLAND OR UPLAND RESTORATI ON,
ENHANCEMENT, PRESERVATI ON, OR CREATI ON.

(E) WHERE APPLI CABLE, THE ECOLOG CAL AND HYDROLOG CAL RELATI ONSHI P
BETWEEN WETLANDS AND UPLANDS | N THE M TI GATI ON BANK.

(F) THE EXTENT TO WHI CH THE M TI GATI ON BANK PROVI DES HABI TAT FOR FI SH
AND W LDLI FE, ESPECI ALLY HABI TAT FOR SPECIES LISTED AS THREATENED,
ENDANGERED OR OF SPECI AL CONCERN, OR PROVI DES HABI TATS VWH CH ARE UNI QUE
FOR THAT M Tl GATI ON SERVI CE AREA.

(G THE EXTENT TO WHI CH THE LANDS THAT ARE TO BE PRESERVED ARE ALREADY
PROTECTED BY EXI STI NG STATE, LOCAL OR FEDERAL REGULATIONS OR LAND USE
RESTRI CT1 ONS.

THE EXTENT TO VWH CH THE LANDS THAT ARE TO BE PRESERVED WOULD BE
ADVERSELY AFFECTED | F THEY WERE NOT PRESERVED.

(1) ANY SPECI AL DESI GNATI ON OR CLASSI FI CATI ON OF THE AFFECTED WATERS
AND LANDS.

3. NO CREDIT SHALL BE AVAI LABLE FOR El THER FRESHWATER OR TI DAL WATER
VETLAND CREATI ON UNTI L THE SUCCESS OF THE CREATED WETLANDS |S DEMON-
STRATED.

4. SOVE MTIGATION CREDI TS MAY BE W THDRAWN PRI OR TO MEETI NG ALL OF
THE PERFORVANCE CRI TERI A SPECIFIED IN THE M TI GATION BANK PERM T. THE
NUMBER OF CREDITS AND SCHEDULE FOR RELEASE SHALL BE DETERM NED BASED
UPON THE PERFORMANCE CRI TERI A FOR THE M Tl GATI ON BANK, AND THE SUCCESS
CRI TERI A FOR EACH M TI GATI ON ACTIVITY. A M Tl GATI ON BANK W LL BE CREDI T-
ED WTH ITS MAXI MUM NUMBER OF M Tl GATI ON CREDI TS ONLY AFTER MEETI NG THE
M Tl GATI ON SUCCESS CRI TERI A SPECI FI ED I N THE PERM T.



Co~NOoOUIT~hWNE

A. 4514 15

5. MTIGATION CREDI TS WVHETHER OF PUBLIC, PRIVATE OR PUBLIC PRI VATE
M Tl GATI ON BANKS AVAI LABLE FOR W THDRAWAL MAY BE TRANSFERRED, OR SCOLD
TO, OR USED BY PUBLIC, PRI VATE OR PUBLI CG-PRI VATE ENTITIES, SUBJECT TO
THE PROVI SIONS OF THI S SECTI ON.

6. |F AT ANY TI ME THE COW SSI ON DETERM NES THAT THE BANKER | S NOT | N
MATERI AL COVPLI ANCE WTH THE TERMS OF THE M TIGATION BANK PERM T, NO
M TI GATION CREDI TS MAY BE W THDRAWN. M TI GATI ON CREDI TS SHALL AGAI N BE
AVAI LABLE FOR W THDRAWAL | F THE BANKER COVES BACK | NTO COVPLI ANCE.

7. THE M TI GATION BANK PERM T SHALL CONTAIN A LEDGER LISTING THE
NUVBER AND TYPE OF M TI GATION CREDI TS I N THE M TI GATI ON BANK. THE LEDGER
WLL PROVIDE THE NMAXI MUM NUMBER AND TYPE OF M Tl GATI ON CREDI TS WHI CH
WOULD BE AVAI LABLE FOR W THDRAWAL VWHEN THE M TI GATI ON BANK MEETS ALL OF
THE PERFORVMANCE CRI TERIA IN THE PERM T.

8. MTIGATION CREDI TS NMAY BE SOLD WHOLE OR I N PART AT THE BANKER S
DI SCRETI ON. M Tl GATI ON CREDI TS MAY BE SOLD OR RESOLD, (I N THE EVENT THEY
VERE SOLD BUT NOT USED OR NO LONGER USED), UNTIL THEY ARE ALL USED TO
OFFSET ADVERSE | MPACTS.

9. THE COWM SSION SHALL NMAI NTAIN A LEDGER OF THE M Tl GATI ON CREDI TS
AVAI LABLE I N EACH M Tl GATI ON BANK. M Tl GATI ON CREDI TS SHALL BE W THDRAWN
AS A M NOR MODI FI CATION OF THE M Tl GATI ON BANK PERM T. TO W THDRAW
M Tl GATI ON CREDI TS, THE | MPACT PERM T APPLI CANT MJUST SUBM T TO THE PARTY
GRANTI NG SUCH PERM T, DOCUMENTATI ON FROM THE BANKER DEMONSTRATI NG THAT
M Tl GATI ON CREDI TS HAVE BEEN RESERVED, SOLD OR TRANSFERRED TO THE PERM T
APPLI CANT, AND REQUESTI NG THAT THE M Tl GATI ON CREDI TS BE W THDRAWN FROM
THE M TI GATI ON BANK. | F THE PARTY PERM TTI NG THE | MPACT DETERM NES THAT
USE OF THE M Tl GATI ON CREDI TS PROPOSED BY THE APPLI CANT |S APPROPRI ATE
TO OFFSET THE ADVERSE | MPACTS, | T SHALL NOTI FY THE COVM SSI ON. UPON
RECEI PT OF TH S NOTI CE, THE COWMM SSI ON SHALL DETERM NE I F A SUFFI CI ENT
NUVBER AND TYPE OF M Tl GATI ON CREDI TS ARE AVAI LABLE, W THDRAW THE M TI -
GATI ON CREDI TS, AND NOTI FY THE PARTY PERM TTI NG THE | MPACT AND THE BANK-
ER BY LETTER OF THE W THDRAWAL OF THE M Tl GATI ON CREDI TS AND THE REMAI N-
I NG BALANCE OF M TI GATI ON CREDI TS.

10. THE COW SSI ON SHALL ANNUALLY SUBM T A REPORT OF THE M Tl GATI ON
CREDI TS SOLD, TRANSFERRED, OR USED FROM EACH M TI GATI ON BANK TO THE
COMW SSI ONER AND ANY OTHER PARTY |INVOLVED IN APPROVI NG FRESHWATER
VWETLANDS | MPACTS PERM TS UNDER ARTICLE 24 OF TH S CHAPTER AND TI DAL
WATER WETLANDS | MPACTS UNDER ARTI CLE 25 OF TH S CHAPTER
S 26-0123. CONTRI BUTI ON OF LANDS.

A PERM T APPLI CANT MAY CONTRI BUTE LAND TO A M Tl GATI ON BANK | F:

1. THE ADVERSE | MPACTS TO BE OFFSET BY THE LAND DONATION ARE WTHI N
THE M TI GATI ON SERVI CE AREA OF THE M Tl GATI ON BANK, EXCEPT AS PROVI DED,

2. THE LAND WLL OFFSET ADVERSE | MPACTS OF THE PROPOSED PRQJECT,;

3. THE LAND | S ADJACENT TO OR W LL BECOVE A COW SSI ON APPROVED M TI -
GATI ON BANK;

4. THE LAND WLL | MPROVE OR ENHANCE THE ECOLOGE CAL VALUE OF A COW S-
SI ON APPROVED M Tl GATI ON BANK;

5. THE LAND WLL BE ENCUMBERED WTH A CONSERVATI ON EASEMENT OR
CONVEYED I N FEE SI MPLE PURSUANT TO THE REQUI REMENT; AND

6. THE GRANTEE OF THE CONSERVATI ON EASEMENT OR FEE SIMPLE | NTEREST
AGREES TO ACCEPT SUCH CONVEYANCE.

S 26-0125. CONTRI BUTI ON OF FUNDS.

FUNDS MAY BE CONTRI BUTED TO A M TI GATI ON BANK BY PURCHASI NG M TI GATI ON
CREDI TS FROM THE BANKER.

S 26-0127. M TI GATI ON SERVI CE AREAS.

1. A MTIGATI ON SERVI CE AREA W LL BE ESTABLI SHED FOR EACH M Tl GATI ON
BANK | NCLUDED | N THE M TI GATI ON BANK PERM T. EXCEPT AS PROVI DED HEREI N,
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MTIGATION CREDI TS MAY ONLY BE W THDRAWN TO OFFSET ADVERSE | MPACTS I N
THE M TI GATI ON SERVI CE AREA. THE EXTENT OF THE M Tl GATI ON SERVI CE AREA
WLL DEPEND UPON WHETHER ADVERSE | MPACTS W THI N THE M TI GATI ON SERVI CE
AREA CAN BE ADEQUATELY OFFSET BY THE M Tl GATI ON BANK.

2. IN THE CASE OF A FRESHWATER WETLANDS M TI GATI ON BANK SUCH M TI -
GATI ON SERVI CE AREA MAY BE LARCER THAN THE REGQ ONAL WATERSHED | F ADVERSE
| MPACTS TO WETLANDS QUTSI DE THE REG ONAL WATERSHED COULD BE ADEQUATELY
OFFSET BY THE M TI GATI ON BANK BECAUSE OF LOCAL ECOLOGE CAL OR HYDROLOG -
CAL CONDI TI ONS, OR SMALLER THAN THE REG ONAL WATERSHED, SUCH AS |IN AN
AQUATI C PRESERVE, |F ADVERSE | MPACTS THROUGHOUT THE REG ONAL WATERSHED
COULD NOT' BE OFFSET BY THE M Tl GATI ON BANK BECAUSE OF LOCAL ECOLOGQ CAL
OR HYDROLOG CAL CONDI TIONS. I N THE CASE OF A Tl DAL WATERS WETLANDS M TI -
GATION BANK, SUCH MTIGATION SERVICE AREA MAY BE LARGER THAN THE
REG ONAL COASTAL AREA | F ADVERSE | MPACTS TO WETLANDS OQUTSIDE THE
REG ONAL COASTAL AREA COULD BE ADEQUATELY OFFSET BY THE M Tl GATI ON BANK
BECAUSE OF LOCAL ECOLOGE CAL OR HYDROLOG CAL CONDI TI ONS OR  SMALLER THAN
THE REG ONAL COASTAL AREA SUCH AS I N AN AQUATI C PRESERVE, | F ADVERSE
| MPACTS THROUGHOUT THE REG ONAL COASTAL AREA COULD NOT BE OFFSET BY THE
M Tl GATI ON BANK BECAUSE OF LOCAL ECOLOG CAL OR HYDROLOG CAL CONDI TI ONS.

3. MTIGATION SERVICE AREAS MAY OVERLAP AND MULTIPLE M TI GATI ON
SERVI CE AREAS NMAY BE APPROVED FOR A REG ONAL WATERSHED I N THE CASE OF A
FRESHWATER M Tl GATI ON BANK OR FOR A REG ONAL COASTAL AREA I N THE CASE OF
A TI DAL WATER M TI GATI ON BANK.

4. |IN ADDI TION TO PRQIECTS LOCATED WHOLLY W TH N THE M Tl GATI ON
SERVI CE AREA OF A M Tl GATI ON BANK, THE FOLLOWN NG PRQJECTS ARE ELId BLE
TO USE A M TI GATI ON BANK | F THE REQUI REMENTS ARE MET:

(A) PRQIECTS W TH ADVERSE | MPACTS PARTI ALLY LOCATED WTHIN THE M TI -
GATI ON SERVI CE AREA.

(B) LI NEAR PRQIECTS, SUCH AS ROADWAYS, TRANSM SSION LINES, DI STRI B-
UTI ON LI NES, PI PELI NES, OR RAI LWAYS.

(© PRQIECTS WTH TOTAL ADVERSE | MPACTS OF LESS THAN ONE- HALF ACRE I N
S| ZE.

5. WHEN M Tl GATI ON CREDI TS ARE APPLI ED TO OFFSET ADVERSE | MPACTS W TH-
IN THE REG ONAL WATERSHED, OR COASTAL AREA, THE MTIGATION CRED T
REQUI REMENT SHALL BE THE SAME AS THAT SPECI FI ED FOR M Tl GATI ON ON THE
PRQIECT SI TE.

6. WHEN M Tl GATI ON CREDI TS ARE APPLIED TO OFFSET ADVERSE | MPACTS
QUTSI DE THE REG ONAL WATERSHED, OR COASTAL ZONE, THE M TI GATI ON CREDI T
REQUI REMENT MAY BE H GHER THAN THAT SPECIFIED FOR M TIGATION ON THE
PRQIECT SI TE, EXCEPT FOR LI NEAR PRQIECTS, AS REFERENCED | N PARAGRAPH ( B)
OF SUBDIVISION 4 OF TH S SECTION, WHEN THE | MPACT OF BEI NG OFFSET | S
WTH N THE M Tl GATI ON SERVI CE AREA OF THE M Tl GATI ON BANK TO BE USED.

S 26-0129. LAND USE RESTRI CTI ONS ON M Tl GATI ON BANKS.

1. BEFORE M Tl GATI ON CREDI TS MAY BE USED FROM A M TI GATI ON BANK OR ANY
PHASE OF A M Tl GATI ON BANK, THE BANKER SHALL EITHER (A) CAUSE A FEE
| NTEREST TO BE CONVEYED TO THE COWM SSI ON, THE DEPARTMENT, OR THE STATE,
OR (B) CAUSE A CONSERVATI ON EASEMENT TO BE CONVEYED TO THE COWM SSI ON,
THE DEPARTMENT OR THE STATE AND SUCH FEE OR EASEMENT | NTEREST NMNAY BE
JO NTLY CONVEYED TO SUCH ADDI TI ONAL GRANTEES AS THE GRANTOR SHALL DECI DE
WTH THE RI GHT OF SUCH GRANTEE TO CONVEY THEI R | NTEREST TO SUCCESSORS | N
I NTEREST |IN THE PROPERTY WHERE THE CREDI TS HAVE BEEN OR ARE TO BE USED
TO OFFSET WETLAND | MPACTS. M Tl GATI ON BANKS ON FEDERALLY OWED LAND
SHALL BE ENCUMBERED IN PERPETU TY BY CONSERVATI ON EASEMENTS OR OTHER
MECHANI SMS ENSURI NG PRESERVATI ON | N ACCORDANCE W TH THE M TI GATI ON  BANK
PERM T.



Co~NOoOUIT~hWNE

A. 4514 17

2. ALL CONSERVATI ON EASEMENTS SHALL BE GRANTED I N PERPETU TY W THOUT
ENCUMBRANCES, UNLESS SUCH ENCUMBRANCES DO NOI' ADVERSELY AFFECT THE
ECOLOG CAL VIABILITY OF THE M Tl GATI ON BANK. ALL CONSERVATI ON EASEMENTS
SHALL BE OF A FORM AND CONTENT SUFFI Cl ENT TO ENSURE PRESERVATI ON OF THE
M Tl GATI ON BANK ACCORDING TO THE PERM T, AND SHALL, AT A MN MUM BE
CONSI STENT WTH ALL THE REQUI REMENTS AND RESTRI CTI ONS.

3. ALL REAL PROPERTY CONVEYANCES SHALL BE IN FEE SI MPLE AND BY STATU-
TORY WARRANTY DEED, SPECI AL WARRANTY DEED, OR OTHER DEED, W THOUT ENCUM
BRANCES THAT ADVERSELY AFFECT THE | NTEGRI TY OF THE BANK AND ARE ACCEPTA-
BLE TO THE COWM SSION. THE COW SSI ON W LL ACCEPT A QU T CLAIM DEED TO
Al D THE CLEARI NG OF M NOR Tl TLE DEFECTS OR OTHERW SE RESOLVE A BOUNDARY
QUESTION I N THE M TI GATI ON BANK.

4. THE GRANTOR OF THE PROPERTY OR CONSERVATI ON EASEMENT SHALL PROVI DE
THE FOLLOW NG UNLESS THE COMM SSI ON DETERM NES SUCH | TEMS ARE NOT NECES-
SARY TO ENSURE PRESERVATI ON OF THE M Tl GATI ON BANK ACCORDING TO THE
PERM T:

(A) A SURVEY OF PROPERTY OR THE AREA W THI N THE CONSERVATI ON EASEMENT.
THE SURVEY MUST BE CERTI FI ED, BY A LAND SURVEYOR REG STERED I N THE STATE
OF NEW YORK, TO MEET THE REQUI REMENTS OF THE COWM SSI ON, AND THE M NI MUM
TECHNI CAL STANDARDS SET FORTH BY THE NEW YORK BOARD OF PROFESSI ONAL LAND
SURVEYORS.

(B) A CERTIFIED APPRAISAL OF THE MARKET VALUE OF THE PROPERTY OR
| NTEREST TO BE CONVEYED TO DETERM NE THE APPROPRI ATE AMOUNT OF TITLE
I NSURANCE.

(© ASSURANCE OF THE MARKETABILITY OF THE | NTEREST | N REAL PROPERTY
BEI NG ACQUI RED IN THE FORM OF A MARKETABLE TI TLE COW TMENT AND OWNER S
TITLE POLICY | N AN AMOUNT AT LEAST EQUAL TO THE FAI R MARKET VALUE. THE
COVERACGE, FORM AND EXCEPTI ONS OF THE TI TLE | NSURANCE POLI CY SHALL ENSURE
THAT THE M TI GATI ON BANK W LL BE PRESERVED ACCORDI NG TO THE M TI GATI ON
BANK PERM T.

(D) IF A FEE SIMLE I NTEREST | S BEI NG CONVEYED, A PHASE | ENVI RON-
MENTAL AUDI T | DENTI FYI NG ANY ENVI RONMENTAL PROBLEMS WHI CH MAY AFFECT THE
LIABILITY OF THE STATE AND COW SSI ON AND ANY ADDI TI ONAL AUDI TS AS ARE
NECESSARY TO ENSURE THAT THE STATE AND THE COMM SSI ON W LL NOT BE LI ABLE
FOR THOSE ENVI RONMENTAL PROBLEMS.

5. THE DEPARTMENT SHALL REQUI RE ADDI TI ONAL DOCUMENTATI ON OR ACTI ONS
FROM THE GRANTOR OF THE CONSERVATI ON EASEMENT OR FEE | NTEREST |F SUCH
ADDI TI ONAL DOCUMENTATI ON OR ACTI ONS ARE NECESSARY TO ENSURE THAT THE
M Tl GATI ON BANK WLL BE PRESERVED ACCORDING TO THE M TIGATION BANK
PERM T.

6. THE GRANTOR SHALL PAY THE DOCUMENTARY REVENUE STAMP TAX AND ALL
OTHER TAXES OR COSTS ASSCCI ATED W TH THE CONVEYANCE, | NCLUDI NG THE COST
OF RECORDI NG THE DEED OR EASEMENT AND ANY OTHER RECORDABLE | NSTRUMENTS
REQUI RED BY THE COW SSI ON, UNLESS PRCHI BI TED OR EXEMPT BY LAW AS A
CONDI TI ON OF THE RECEI PT OF THE CONVEYANCE.

7. ALL REAL ESTATE TAXES AND ASSESSMENTS VWH CH ARE OR VWH CH NMAY BECOME
A LI EN AGAI NST THE PROPERTY SHALL BE SATI SFI ED OF RECORD BY THE GRANTOR
BEFORE OR AT CLOSI NG | F NECESSARY, THE GRANTOR SHALL PLACE FUNDS IN
ESCROWVW W TH THE APPROPRI ATE MUNI CI PAL TAX COLLECTOR

8. THE GRANTOR SHALL REMOVE ALL ABANDONED PERSONAL PROPERTY AND SOLI D
WASTE FROM THE PROPERTY THAT REDUCES THE PROPCSED ECOLOG CAL  VALUE OF
THE PROPERTY, THAT ADVERSELY AFFECTS THE CONSTRUCTI ON, | MPLEMENTATI ON OR
MANAGEMENT OF THE BANK, OR THAT POSES A SUBSTANTI AL RI SK OF LIABILITY TO
THE STATE OR COW SSI ON AS A CONDI TI ON OF RECEI PT OF THE CONVEYANCE.

9. THE GRANTOR SHALL PROVIDE I N THE CONSERVATI ON EASEMENT THAT THE
BANKER, THE STATE AND THE COWMM SSI ON SHALL HAVE ACCESS TO THE PROPERTY
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TO PERFORM ALL ACTS NECESSARY TO ENSURE COVPLI ANCE W TH THE M TI GATI ON
BANK PERM T AND ANY PERM TS | SSUED UNDER THI S ARTI CLE.

10. THE BANKER SHALL RECORD THE CONSERVATI ON EASEMENT OR PROPERTY DEED
WTH N TH RTY DAYS OF |SSUANCE OF THE M TI GATI ON BANK PERM T, OR AS
OTHERW SE REQUIRED IN THE M TI GATION BANK PERM T. THE BANKER SHALL
SUBMT TO THE COW SSI ON A CERTI FI ED COPY OF THE RECORDED CONSERVATI ON
EASEMENT OR PROPERTY DEED W THI N THI RTY DAYS OF RECORDI NG
S 26-0131. FI NANCI AL RESPONSI BI LI TY.

1. REQUI RED PROOF OF FI NANCI AL RESPONSI BI LI TY. TO PROVI DE REASONABLE
ASSURANCES THAT THE PROPCSED M TI GATI ON BANK W LL MEET THE REQUI REMENTS
OF TH' S SECTI ON AND THE ASSOCI ATED PERM T CONDI TI ONS, BANKERS OF PRI VATE
M Tl GATI ON BANKS SHALL PROVI DE PROCF OF FI NANCI AL RESPONSIBILITY FOR
(A) THE CONSTRUCTI ON AND | MPLEMENTATI ON PHASE OF THE BANK, AND (B) THE
LONG TERM MANAGEMENT OF THE BANK, AS REQUIRED IN THI'S SECTI ON. BANKERS
OF PUBLIC M TIGATI ON BANKS AND PUBLI C- PRI VATE M Tl GATI ON BANKS SHALL
PROVI DE PROOF OF FINANCI AL RESPONSI BI LI TY. THE AMOUNT OF FI NANCI AL
RESPONSI Bl LI TY PROVI DED I N THE MECHANI SM5 REQUI RED I N THI' S SECTI ON SHALL
BE BASED ON THE COST ESTI MATES DETERM NED.

2.  FI NANCI AL RESPONSI BI LI TY DOCUMENTATI ON OF REQUI RED MECHANI SM5. THE
APPLI CANT SHALL PROVI DE DRAFT DOCUMENTATI ON OF THE REQUI RED FI NANCI AL
RESPONSI Bl LI TY MECHANI SMS DESCRI BED BELOWW TH THE PERM T  APPLI CATI ON,
AND SHALL SUBM T TO THE COW SSI ON THE EXECUTED OR FI NALI ZED DOCUVMENT A-
TION WTH N THE TI ME FRAMES SPECI FIED IN THE PERM T. THE PROVI SIONS OF
TH'S SECTION SHALL ALSO APPLY FOR ANY MODI FI CATIONS TO THE M TI GATI ON
BANK PERM T.

3. GENERAL TERMS FOR FI NANCI AL RESPONSI BI LI TY MECHANI SM5. I N ADDI TI ON
TO THE SPECI FI C PROVI SI ONS REGARDI NG FI NANCI AL RESPONSI BI LI TY MECHANI SM5
FOR CONSTRUCTI ON, | MPLEMENTATI ON AND LONG- TERM MANAGEMENT, THE FOLLOW NG
TERMS SHALL BE COWPLI ED W TH:

(A) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM5 SHALL NAME THE COWM SSI ON
AS SOLE BENEFI CI ARY OR SHALL BE PAYABLE TO THE COMM SSI ON. THE FI NANCI AL
RESPONSI Bl LI TY MECHANI SM SHALL BE RETAI NED BY THE COMM SSION IF I T IS OF
A TYPE WH CH | S RETAI NED BY THE BENEFI CI ARY ACCCORDI NG TO | NDUSTRY STAND-
ARDS.

(B) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM5 SHALL BE ESTABLI SHED W TH
A STATE OR NATI ONAL BANK, SAVI NGS AND LOAN ASSCCI ATI ON, OR OTHER FI NAN-
CI AL INSTITUTION, LICENSED IN TH'S STATE. IN THE CASE OF LETTERS OF
CREDIT, THE LETTER OF CREDIT MJST BE |SSUED BY AN ENTITY WH CH HAS
AUTHORI TY TO | SSUE LETTERS OF CREDI T AND WHOSE LETTER OF CREDI T OPER-
ATIONS ARE REGULATED AND EXAM NED BY A FEDERAL OR STATE AGENCY. I N THE
CASE OF A SURETY BOND, THE SURETY BOND MJUST BE | SSUED BY A SURETY COMPA-
NY REA STERED W TH THI S STATE.

(© NO PERSON SHALL W THDRAW OR TRANSFER ANY PORTION OF THE MONEYS
PROVI DED FOR FI NANCI AL RESPONSI BI LITY WTHOUT FIRST OBTAI NI NG PRI OR
VWRI TTEN APPROVAL FROM THE COWM SSI ON, VWH CH W LL BE GRANTED ONLY | F SUCH
W THDRAWAL OR TRANSFER DOES NOT REDUCE THE AMOUNT OF FI NANCI AL RESPONSI -
BI LI TY BELOW THE COST REQUI REMENTS.

(D) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM5 SHALL NOT EXPI RE OR TERM -
NATE PRI OR TO COVPLETI ON OF THE APPLI CABLE PERM T CONDI Tl ONS.

(E) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM5 SHALL NOT BE TERM NATED OR
CANCELED BY THE BANKER. W THI N NI NETY DAYS OF RECEIPT OF A NOIICE OF
CANCELLATI ON  OF A FI NANCI AL RESPONSI BI LI TY MECHANI SM OR OTHER ACTUAL OR
CONSTRUCTI VE NOTI CE OF CANCELLATI ON, THE BANKER SHALL PROVI DE AN ALTER-
NATE FI NANCI AL RESPONSI Bl LI TY MECHANI SM VWHI CH MEETS THE REQUI REMENTS OF
TH S SECTI ON.
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(F) I'F THE M Tl GATI ON BANK HAS FAI LED TO COWLY WTH THE TERMS AND
CONDI TIONS OF THE PERM T, THE COW SSI ON UPON REASONABLE NOTI CE MAY DRAW
UPON THE FI NANCI AL MECHANI SM

4. FI NANCI AL RESPONSI Bl LI TY FOR CONSTRUCTI ON AND | MPLEMENTATI ON.  (A)
NO FI NANCI AL RESPONSI BI LI TY SHALL BE REQUI RED WHERE THE CONSTRUCTI ON AND
| MPLEMENTATI ON OF THE M Tl GATI ON BANK, OR A PHASE THERECOF, IS COWPLETED
AND SUCCESSFUL PRI OR TO THE W THDRAWAL OF ANY CREDI TS.

(B) FINANCI AL RESPONSI BI LI TY FOR THE CONSTRUCTI ON AND | MPLEMENTATI ON
OF EACH PHASE OF THE M Tl GATI ON BANK MAY BE ESTABLI SHED BY GUARANTEE
BONDS, PERFORVANCE BONDS, | NSURANCE CERTI FI CATES, | RREVOCABLE LETTERS OF
CREDI T, TRUST FUND AGREEMENTS, OR SECURI TI ES. | F BONDS OR AN | RREVOCABLE
LETTER OF CREDIT ARE USED AS THE FI NANCI AL MECHANI SM A STANDBY TRUST
FUND SHALL BE ESTABLI SHED, IN A FORM MEETI NG STANDARD | NDUSTRY PRAC
TICES, IN WH CH ALL PAYMENTS UNDER THE BONDS OR | RREVOCABLE LETTER OF
CREDI T SHALL BE DI RECTLY DEPCSI TED.

(© THE AMOUNT OF FI NANCI AL RESPONSI BI LI TY ESTABLI SHED SHALL EQUAL THE
COST OF CONSTRUCTI ON AND | MPLEMENTATI ON OF EACH PHASE OF THE M TI GATI ON
BANK VWHI CH IS BEI NG | MPLEMENTED. WHEN A CURRENT PHASE HAS BEEN COMPLETE-
LY CONSTRUCTED, | MPLEMENTED, AND TRENDI NG TOMRD SUCCESS | N COVPLI ANCE
WTH THE PERM T, THE RESPECTI VE AMOUNT OF FI NANCI AL RESPONSI Bl LI TY SHALL
BE RELEASED.

(D) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM SHALL BECOVE EFFECTIVE AT
LEAST SIXTY DAYS PRIOR TO I NI TI ATI ON OF CONSTRUCTI ON OF THE NEXT PHASE
OF THE M TI GATI ON BANK, OR AS OTHERW SE REQUI RED BY THE M Tl GATI ON BANK
PERMT PRIOR TO INTIATION OF | MPLEMENTATI ON AND CONSTRUCTI ON OF THE
SUBJECT PHASE.

5. FI NANCI AL RESPONSI BI LI TY FOR LONG TERM NMANAGEMENT. (A) A BANKER
SHALL ESTABLI SH A TRUST FUND AGREEMENT TO PROVI DE FI NANCI AL RESPONSI BI L-
I TY FOR THE LONG TERM MANAGEMENT OF THE M Tl GATI ON BANK, OR PHASE THERE-
OF. TRUST FUND AGREEMENTS SHALL BE SUBM TTED I N A FORVAT WHI CH MEETS
STANDARD | NDUSTRY PRACTI CES.

(B) THE AMOUNT OF FI NANCI AL RESPONSI BI LI TY SHALL EQUAL THE COST OF
LONG TERM MANAGEMENT, PURSUANT TO PARAGRAPH (C) OF SUBDIVISION 6 OF THI' S
SECTI ON FOR ALL PREVI QUSLY CONSTRUCTED PHASES AND THE CURRENT PHASE FOR
VWH CH CREDI TS HAVE BEEN APPROVED FOR W THDRAWAL.

(© THE TRUST FUND AGREEMENT SHALL BE EFFECTI VE AND FULLY FUNDED AT
LEAST SI XTY DAYS PRIOR TO THE W THDRAWAL OF CREDI TS FROM THE M TI GATI ON
BANK, OR PHASE THEREOF, OR AS OTHERW SE PROVI DED IN THE M TI GATI ON BANK
PERM T PRIOR TO THE W THDRAWAL OF CREDI TS.

6. COST ESTIMATES. (A) FOR THE PURPOSES OF DETERM NI NG THE AMOUNT OF
FI NANCI AL RESPONSI BI LI TY THAT IS REQU RED IN THIS SECTION, THE BANKER
SHALL SUBMT A DETAILED WRITTEN ESTI MATE, | N CURRENT DOLLARS, OF THE
TOTAL COST OF CONSTRUCTI ON AND | MPLEMENTATI ON AND LONG TERM MANAGEMENT
OF THE M TI GATI ON BANK.

(B) THE COST ESTIMATE FOR CONSTRUCTION AND | MPLEMENTATI ON SHALL
I NCLUDE ALL COSTS ASSOCI ATED W TH COVPLETI NG CONSTRUCTI ON AND | MPLEMEN-
TATION OF THE M Tl GATI ON BANK, OR PHASE THEREOF, | NCLUDI NG EARTHMOVI NG,
PLANTI NG, STRUCTURE | NSTALLATI ON, CONSULTANT FEES, MONI TORI NG ACTI VI TI ES
AND REPCRTS.

(© THE COST ESTI MATE FOR THE LONG TERM MANAGEMENT OF THE M TI GATI ON
BANK SHALL BE BASED ON THE COSTS OF NAI NTAI NI NG AND OPERATI NG ANY STRUC-
TURES, CONTROLLI NG NUI SANCE OR EXOTI C SPECI ES, FI RE MANAGEMENT, CONSULT-
ANT FEES, MONI TORI NG ACTI VI TI ES AND REPORTS, AND ANY OTHER COSTS ASSQOCI -
ATED W TH LONG TERM MANAGEMENT. THE AMOUNT OF FI NANCI AL RESPONSI BI LI TY
SHALL EQUAL THE COST OF LONG TERM MANAGEMENT FOR ALL PREVI QUSLY
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CONSTRUCTED PHASES AND THE CURRENT PHASE FOR WH CH THE W THDRAWAL OF
CREDI TS | S | MM NENT.

(D) THE BANKER SHALL SUBM T THE ESTI MATES, TOGETHER W TH VERI Fl ABLE
DOCUMENTATI ON, TO THE COWM SSI ON ALONG WTH THE PROOF OF FI NANCI AL
RESPONSI| BI LI TY.

(E) THE COSTS SHALL BE ESTI MATED BASED ON A THI RD PARTY PERFORM NG THE
WORK AT THE FAI R MARKET VALUE OF SERVI CES. THE SOURCE OF ANY COST ESTI -
MATES SHALL BE | NDI CATED.

7. COST ADJUSTMENTS. (A) THE BANKER SHALL, EVERY TWO YEARS, ADJUST THE
AMOUNT OF FI NANCI AL RESPONSI Bl LI TY PROVI DED FOR CONSTRUCTI ON, | MPLEMVEN-
TATION, AND LONG TERM MANAGEMENT. EVERY TWO YEARS THE BANKER SHALL
SUBMT TO THE COW SSI ON A COST ADJUSTMENT STATEMENT ACCOVPANI ED BY
SUPPCORTI NG DOCUMENTATI ON. CONSTRUCTI ON, | MPLEMENTATI ON, AND LONG TERM
MANAGEMENT COSTS SHALL BE LI STED SEPARATELY.

(B) AT EACH COST ADJUSTMENT, THE BANKER SHALL REVI SE THE CONSTRUCTI ON
AND | MPLEMENTATI ON COST ESTI MATE FOR | NFLATI ON AND CHANGES | N THE COSTS
TO COVPLETE THE CURRENT PHASE OF THE M Tl GATI ON BANK.

(© AT EACH COST ADJUSTMENT, THE BANKER SHALL REVISE THE LONG TERM
MANAGEMENT COST ESTI MATE FOR | NFLATI ON AND CHANGES | N THE COSTS TO CARRY
OUT THE LONG TERM MANAGEMENT CONDI TI ONS OF THE PERM T.

(D) REVISED COST ESTIMATES SHALL BE USED AS THE BASI S FOR MODI FYI NG
THE FI NANCI AL MECHANI SM | F THE VALUE OF THE FI NANCI AL MECHANI SM | S LESS
THAN THE TOTAL AMOUNT OF THE CURRENT CONSTRUCTI ON AND | MPLEMENTATI ON AND
LONG TERM MANAGEMENT COST ESTI MATES, THE BANKER SHALL | NCREASE THE VALUE
OF THE FI NANCI AL MECHANI SM TO REFLECT THE NEW ESTIMATE WTH N SI XTY
DAYS. | F THE VALUE OF THE FUNDI NG MECHANI SM | S GREATER THAN THE TOTAL
AMOUNT OF THE CURRENT COST ESTI MATE, THE BANKER MAY REDUCE THE VALUE OF
THE FUNDI NG MECHANI SM TO REFLECT THE NEW ESTI MATE UPON RECEI VI NG DEPART-
MVENT APPROVAL.

(E) THE COW SSI ON SHALL REQUI RE ADJUSTMENT OF THE AMOUNT OF FI NANCI AL
RESPONSI BI LI TY PROVI DED FOR CONSTRUCTI ON, | MPLEMENTATI ON OR LONG TERM
MANAGEMENT AT TI MES OTHER THAN THE COST ADJUSTMENT PERI OD WHEN THE COSTS
ASSCCI ATED W TH COVPLI ANCE W TH THE PERM T CONDI TI ONS EXCEED THE CURRENT
AMOUNT OF FI NANCI AL RESPONSI Bl LI TY AND SUCH FI NANCI AL ASSURANCES ARE
NECESSARY TO ENSURE THAT THE M TI GATI ON BANK W LL BE CONSTRUCTED ACCORD-
I NG TO THE PERM T.

8. SPECI AL FI NANCI AL RESPONSI Bl LI TY REQUI REMENTS FOR PUBLI C AND PUBL-
| G- PRI VATE M Tl GATI ON BANKS. (A) PUBLIC AND PUBLIC PRI VATE ENTITIES
OTHER THAN THE DEPARTMENT AND THE COWM SSI ON SHALL DEMONSTRATE REASON-
ABLE ASSURANCES THAT IT CAN MEET THE CONSTRUCTION AND | MPLEMENTATI ON
REQUI REMENTS I N THE M Tl GATI ON BANK PERM T BY ANY OF THE MECHANI SMS | N
THE PREVI QUS SUBDI VI SIONS OF THI S SECTI ON, OR BY OTHER FI NANCI AL MECH-
ANI SM5 VWHI CH ARE SUFFI CI ENT TO MEET THE REQUI REMENTS OF THI S SECTI ON.

(B) PUBLIC ENTITIES OIHER THAN THE DEPARTMENT AND COWM SSI ON SHALL
ESTABLI SH A TRUST FUND FOR THE LONG TERM MANAGEMENT OF THE M TI GATI ON
BANK IN ACCORDANCE WTH SUBDIVISION 7 OF THI'S SECTI ON. THE TRUST FUND
AGREEMENT FOR LONG TERM MANAGEMENT MAY BE FUNDED AS M Tl GATI ON  CREDI TS
ARE W THDRAWN, PROVI DED THAT THE TRUST FUND AGREEMENT |'S FULLY FUNDED
VWHEN ALL M Tl GATI ON CREDI TS ARE W THDRAWN. PUBLI C ENTI TI ES SHALL COWPLY
W TH THE COST ADJUSTMENT PROVI SI ONS I N SUBDI VI SION 7 OF TH S SECTI ON.

S 26-0133. MTIGATION BANK PERMT AND M TIGATION BANK CONCEPTUAL
APPROVAL.

| F THE M Tl GATI ON BANK PROPCSAL HAS BEEN OTHERW SE APPROVED | N ACCORD-
ANCE W TH ARTICLE 24 OR 25 OF TH S CHAPTER, AS APPLI CABLE, FOR A PERM T,
TO CONDUCT AN | MPACTED ACTIVITY AND MEETS THE CRITERITA IN THI S SECTI ON,
THE COMM SSION  SHALL | SSUE A M Tl GATI ON BANK PERM T TO THE BANKER. AN
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AUTHORI ZATI ON UNDER THI' S SECTI ON MAY BE | SSUED IN TWO FORMS: A MTI -
GATI ON BANK PERM T OR A M TI GATI ON BANK CONCEPTUAL APPROVAL.

1. THE M Tl GATI ON BANK PERM T AUTHORI ZES THE | MPLEMENTATI ON AND OPERA-
TION OF THE M TI GATI ON BANK AND SETS FORTH THE RI GHTS AND RESPONSI Bl L-
| TITES OF THE BANKER AND THE COWMM SSI ON FOR THE | MPLEMENTATI ON,  MANAGE-
MENT,  MAI NTENANCE AND OPERATI ON OF THE M TI GATI ON BANK. THE M TI GATI ON
BANK PERM T SHALL | NCLUDE THE FOLLOW NG

(A) A DESCRI PTI ON OF THE M TI GATI ON SERVI CE AREA.

(B) THE MAXI MUM NUMBER OF M Tl GATI ON CREDI TS AVAI LABLE FOR USE WHEN
THE M Tl GATI ON BANK, OR PHASE THERECF, |S DEEMED SUCCESSFUL, THE TYPE OF
M Tl GATION CREDI TS AWARDED, AND THE NUMBER AND SCHEDULE OF M TI GATI ON
CREDI TS AVAI LABLE FOR USE PRI OR TO SUCCESS.

(© THE SUCCESS CRI TERI A BY WHI CH THE M TI GATI ON BANK WLL BE EVALU
ATED. " SUCCESS' MEANS VWHEN A M Tl GATI ON BANK MEETS THE SUCCESS CRI TERI A
PROVI DED | N SECTI ON 26-0113 OF THI S ARTI CLE AND IN THE M TI GATI ON BANK
PERM T.

(D) THE FI NANCI AL RESPONSI BI LI TY MECHANI SM OR MECHANI SM5 WHI CH MUST BE
EMPLOYED BY THE BANKER, |INCLUDING THE PROCEDURE FOR DRAW NG ON THE
FI NANCI AL MECHANI SM5 BY THE COWMM SSI ON, AND PROVI SI ONS FOR ADJUSTMENT OF
THE FI NANCI AL RESPONSI BI LI TY MECHANI SM

(E) REQUI REMENTS FOR THE EXECUTI ON AND RECORDI NG OF THE CONSERVATI ON
EASEMENT OR CONVEYANCE OF THE FEE |NTEREST AS PROVIDED | N SECTI ON
26- 0129 OF TH S ARTI CLE.

(F) A LEDGER LI STING M Tl GATI ON CREDI TS AVAI LABLE IN THE M TI GATI ON
BANK.

(G A SCHEDULE FOR | MPLEMENTATION OF THE M Tl GATI ON BANK, AND ANY
PHASES THEREI N.

THE LONG TERM MANAGEMENT REQUI REMENTS FOR THE M TI GATI ON BANK.

2. A MTIGATI ON BANK PERM T SHALL AUTOVATI CALLY EXPI RE FI VE YEARS FROM
THE DATE OF | SSUANCE | F THE BANKER HAS NOT RECORDED A CONSERVATI ON EASE-
MENT OR CONVEYED FEE SI MPLE | NTEREST, AS APPROPRI ATE, OVER THE REAL
PROPERTY WTH N THE M TIGATI ON BANK, OR PHASE THEREOF, | N ACCORDANCE
WTH THE M TI GATION BANK PERMT; OR,  WHEN NO PROPERTY |NTEREST IS
REQUI RED TO BE RECORDED, THE M TI GATI ON BANK PERM T SHALL AUTOVATI CALLY
EXPI RE | F NO CONSTRUCTI ON HAS BEEN COMMENCED PURSUANT THERETO. EXCEPT AS
PROVI DED ABOVE, A M TIGATION BANK PERM T SHALL BE PERPETUAL UNLESS
REVOKED OR MCDI FI ED.

3. A MTIGATION BANK CONCEPTUAL APPROVAL ESTI MATES THE LEGAL AND
FI NANCI AL REQUI REMENTS NECESSARY FOR EVALUATI ON OF THE M Tl GATI ON  BANK,
| NFORVATI ON NECESSARY FOR EVALUATION OF THE M TI GATI ON BANK PERM T
APPLI CATI ON, AND POTENTI AL M TI GATI ON CREDI TS TO BE AWARDED PURSUANT TO
THE M Tl GATI ON BANK PERM T. THE M Tl GATI ON BANK CONCEPTUAL APPROVAL DCES
NOT AUTHORIZE THE USE OR WTHDRAWAL OF M TIGATION CREDI TS, OR ANY
CONSTRUCTI ON W THI N THE M TI GATI ON BANK. THE LEVEL OF DETAIL PROVI DED | N
THE M TI GATI ON BANK CONCEPTUAL APPROVAL WLL DEPEND ON THE LEVEL OF
DETAIL SUBM TTED WTH THE APPLICATION. A M Tl GATI ON BANK CONCEPTUAL
APPROVAL SHALL BE VALID FOR A TERM OF FI VE YEARS FROM THE DATE OF | SSU-
ANCE.

S 26-0135. SURRENDER, TRANSFER OR MODIFICATION OF M TI GATI ON BANK
PERM TS.

1. A BANKER MAY APPLY TO SURRENDER A MTIGATION BANK PERM T, OR
PERM TTED PHASE THEREOF, BY SUBM TTI NG A WRI TTEN REQUEST TO THE COW S-
SION. THE WRI TTEN REQUEST MJUST | DENTI FY WHI CH PHASE OF THE M TI GATI ON
WORK PERFORMED [IN THAT PHASE, AND DESCRI BE THE CONSERVATI ON PROPERTY
| NTEREST ENCUMBERI NG THAT PHASE. THE COWM SSI ON SHALL AUTHORI ZE RELEASE
FROM A M TIGATION BANK PERM T VWHEN NO CREDI TS HAVE BEEN SOLD FOR THE



Co~NOoOUIT~hWNE

A. 4514 22

PORTI ON REQUESTED TO BE RELEASED, AND RELI NQUI SHVENT OF SUCH PORTI ON OR
PHASE WoOULD NOI COMPROM SE THE ECOLOG CAL  VALUE OF THE REMAI NI NG
PORTI ONS OF THE M Tl GATI ON BANK.

2. |IF A PROPERTY | NTEREST HAS BEEN CONVEYED AS PROVI DED I N SECTI ON
26-0129 OF THI S ARTI CLE FOR A M TI GATION BANK PERM T VWH CH |S SURREN-
DERED AS PROVI DED ABOVE, THE COW SSI ON SHALL CONVEY THE PROPERTY | NTER-
EST BACK TO THE GRANTOR OF THAT | NTEREST OF THAT PORTI ON OF THE PROPER-
TY, THE RELEASE OF WH CH WOULD NOT' COVWPROM SE THE ECOLOE CAL  VALUE OF
THE REMAI NI NG PORTI ONS OF THE M Tl GATI ON BANK.

3. IF A SURFACE WATER NMNANAGEMENT SYSTEM HAS BEEN CONSTRUCTED OR
ALTERED W THI N THE M TI GATI ON BANK, THE BANKER SHALL OBTAI N ANY PERM TS
REQUI RED PURSUANT TO TH S CHAPTER OR THE PUBLI C HEALTH LAW TO OPERATE
OR ABANDON THE SURFACE WATER MANAGEMENT SYSTEM

4. TO TRANSFER A M Tl GATI ON BANK PERM T, THE BANKER SHALL MEET THE
REQUI REMENTS COF TH' S ARTICLE AND THE ENTITY TO WHOM THE PERM T W LL BE
TRANSFERRED MUST PROVI DE REASONABLE ASSURANCES THAT |IT CAN NMEET THE
REQUI REMENTS OF THI S SECTI ON.

5. A MTIGATI ON BANK PERM T CAN BE | SSUED AS A MODI FI CATION OF A M TI -
GATI ON BANK CONCEPTUAL APPROVAL.

S 26-0137. USE OF CERTAI N FUNDS RECEI VED FROM A PUBLI C OR A PUBLI C- PRI -
VATE M TI GATI ON BANK.

A PORTION OF THE FUNDS RECEI VED BY A PUBLI C ENTITY FROM A PUBLI C M TI -
GATI ON BANK OR FROM A PUBLI C- PRI VATE M TI GATI ON BANK FROM THE SALE OF
CREDI TS SHALL BE DEDI CATED FOR THE CONSTRUCTI ON AND | MPLEMENTATI ON OF
THE M TI GATI ON BANK, AND A PORTI ON OF THE FUNDS SHALL BE DEDI CATED FOR
THE LONG TERM MANAGEMENT OF THE BANK AS SET FORTH IN THE M Tl GATI ON BANK
PERM T. FUNDS DERI VED BY THE PUBLI C ENTI TY FROM THE SALE OF M TI GATI ON
CREDI TS WHI CH ARE NOT NECESSARY FOR THE CONSTRUCTI ON, | MPLEMENTATI ON,
AND LONG TERM MANAGEMENT OF SUCH M TIGATION BANK SHALL BE USED AS
FOLLOWG: FI FTY PERCENT OF SUCH FUNDS SHALL BE RETURNED TO THE PUBLIC
ENTITY OR ENTITIES WH CH ARE OMNERS OR PART OMNERS OF SUCH M TI GATI ON
BANK FOR THEI R GENERAL PURPOSES AND FI FTY PERCENT OF SUCH FUNDS SHALL BE
PAI D OVER TO THE ENVI RONVENTAL PROTECTI ON FUND ESTABLI SHED BY SECTI ON
92-S OF THE STATE FI NANCE LAW TO BE USED PURSUANT TO SUBDI VI SION 4 OF
SUCH SECTI ON FOR THE PURPOSE OF ASSISTING LOCAL COMUN TIES IN THE
CREATI ON  AND PRESERVATI ON OF FRESHWATER AND Tl DAL WETLANDS BY PROVI DI NG
THE LOCAL CONTRIBUTION, IN WHOLE OR I N PART TO AUGVENT OR SUPPLEMENT
OTHER STATE ASSI STANCE FOR SUCH PURPOSES PROVI DED PURSUANT TO TI TLE 7 OF
ARTICLE 51 OR ARTICLE 54 OR ARTICLE 56 OF THI S CHAPTER, AND TO ASSI ST
FI NANCI ALLY | N OTHER WETLANDS PRQJECTS UNDERTAKEN BY THE DEPARTMENT OR
I N OTHER ENVI RONMENTAL RESTORATI ON PROGRAMS UNDERTAKEN PURSUANT TO TI TLE
7 OF ARTICLE 51 OR ARTICLE 54 OR ARTICLE 56 OF TH S CHAPTER, OR EXPAN-
SION OF OTHER LAND ACQUI SI TION OR RESTORATI ON PRQJECTS WH CH | MPROVE
REG ONAL OR STATE ECOLOG CAL CONDI TI ONS.

S 26-0139. CONTRACTS FOR ARCH TECTURAL, ENG NEERI NG AND SURVEYI NG
SERVI CES FOR PUBLI C WETLANDS M Tl GATI ON BANKS.

NOTW THSTANDI NG ANY GENERAL OR SPECI AL LAW TO THE CONTRARY, THE NEW
YORK STATE PCLI CY TO NEGOTI ATE CONTRACTS FOR ARCHI TECTURAL AND/ OR ENG -
NEERI NG SERVI CES AND/ OR SURVEYI NG SERVI CES ON THE BASI S OF DEMONSTRATED
COVMPETENCE AND QUALIFICATION FOR THE TYPE OF PROFESSI ONAL SERVI CES
REQUI RED AND AT FAI R AND REASONABLE FEES, SET QUT IN SECTION 136-A OF
THE STATE FI NANCE LAW SHALL BE FOLLOWED BY ALL PUBLI C ENTI TI ES PROCURI NG
SUCH SERVICE FOR THE PLANNING  CONSTRUCTI ON AND OPERATI ON OF PUBLI C
VETLANDS M Tl GATI ON BANKS. EXCEPT THAT SUCH ENTITIES MAY USE THE
SERVICES OF ANY SUCH PROFESSIONS WH CH ARE UNDER CONTRACT WTH THE
DEPARTMENT FOR SI M LAR WORK | N PROGRESS ON ANOCTHER SITE OR ON A STANDBY
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BASIS FOR SIMLAR WORK W TH THE DEPARTMENT THROUGH THE UTI LI ZATI ON OF
SUCH STATE CONTRACTS AS PROVI DED BY RULES AND REGULATI ONS OF THE DEPART-
MENT AND THE OFFI CE OF THE COVPTROLLER

S 26-0141. TAX ABATEMENT.

ANY WETLANDS M TI GATI ON BANK REGULATED PURSUANT TO THI S ARTI CLE SHALL
BE DEEMED SUBJECT TO A LI M TATION ON THE USE OF SUCH WETLANDS FOR THE
PURPCSES OF PROPERTY TAX EVALUATION, I N THE SAVE MANNER AS | F AN EASE-
MENT OR RI GHT HAD BEEN ACQUI RED PURSUANT TO THE GENERAL MUNI Cl PAL LAW
ASSESSED VALUE SHALL BE BASED ON THE USES REMAI NI NG TO THE OMER THERE-
OF. ANY PUBLI C OR PUBLI C- PRI VATE WETLANDS M Tl GATI ON BANK SHALL NOT BE
SUBJECT TO REAL PROPERTY TAXATION BUT SHALL MAKE A YEARLY PAYMENT I N
LI EU OF TAXES TO THE TAXI NG JURI SDI CTI ON WHEREI N THE WETLANDS BANK IS
LOCATED WHI CH SHALL REFLECT THE SERVI CES PROVI DED BY SUCH TAXI NG JURI S-
DI CTI ONS.

S 26-0143. PRI OR APPLI CATI ONS AND PERM TS.

ANY APPLI CATI ON FOR A VWETLANDS M Tl GATI ON BANK OR OFFSITE M Tl GATI ON
PLAN FOR WHI CH A PERM T HAS BEEN GRANTED OR VWHI CH | S PENDI NG W TH AND
DETERM NED COVPLETE UNDER ARTI CLE 24 OR ARTICLE 25 OF THHS CHAPTER, ON
OR BEFORE THE EFFECTIVE DATE OF TH' S ARTICLE, SHALL CONTI NUE TO BE
SUBJECT TO THE RULES OF THE AUTHORI TY THAT GRANTED THE PERM T OR BEFORE
VH CH THE APPLI CATI ON | S PENDI NG ON OR BEFORE THE EFFECTI VE DATE OF THI S
ARTI CLE UNLESS THE APPLI CANT OR PERM TTEE ELECTS TO BE SUBJECT TO THI S
ARTI CLE AND THE RULES ADOPTED SUBSEQUENT TO | TS EFFECTIVE DATE. ANY
MODI FI CATION TO A M TIGATION BANK WHICH | S APPLI ED FOR W THI N TVWENTY
YEARS OF THE EFFECTI VE DATE OF THI S ARTI CLE AND WHI CH DOES NOT | NVOLVE
THE ADDI TION OF NEW LAND THAT WAS NOT PREVI QUSLY | NCLUDED I N THE M TI -
GATI ON BANK APPROVAL OR PERM T SHALL BE SUBJECT TO THE RULES WHI CH WERE
I N EFFECT AT THE TI ME SUCH PERM T WAS GRANTED OR SUCH APPLI CATI ON DEEMED
TO BE COWLETE, UNLESS THE PERM TTEE OR APPLI CANT ELECTS TO BE SUBJECT
TO THI'S ARTI CLE AND THE RULES ADOPTED TO | MPLEMENT | T.

S 26-0145. SEVERABI LI TY.

THE PROVI SIONS OF THI S ARTI CLE SHALL BE SEVERABLE, AND | F ANY SECTI ON,
CLAUSE, SENTENCE, PARAGRAPH, SUBDI VI SION OR PART OF THIS ARTICLE SHALL
BE ADJUDGED BY ANY COURT OF COVPETENT JURI SDI CTI ON TO BE | NVALI D, SUCH
JUDGMVENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI NDER THEREOF
BUT SHALL BE CONFINED I N | TS OPERATI ON TO THE SECTI ON, CLAUSE, SENTENCE,
PARAGRAPH, SUBDI VI SI ON OR PART THEREOF DI RECTLY | NVOLVED I N THE CONTRO
VERSY | N WH CH SUCH JUDGVENT SHALL HAVE BEEN RENDERED.

S 10. Section 51-0701 of the environnmental conservation |aw is anmended
by addi ng a new subdivision 6 to read as foll ows:

6. THE MONEYS RECElI VED BY THE STATE AND DEPCSITED IN THE WETLANDS
M TI GATI ON BANK ACCOUNT OF THE ENVI RONMENTAL PROTECTI ON FUND AS ESTAB-
LI SHED BY SUBPARAGRAPH (V) OF PARAGRAPH A OF SUBDI VI SI ON TWD OF SECTI ON
NI NETY-TWO-S OF THE STATE FINANCE LAW SHALL BE EXPENDED PURSUANT TO
APPROPRI ATI ONS THEREFOR FOR PRQIECTS AUTHORI ZED TO BE FUNDED IN THI'S
TI TLE AND RECOMVENDED BY THE WETLANDS BANKI NG COVM SSI ON.

S 11. Paragraph b of subdivision 1 of section 51-0711 of the environ-
mental conservation |aw, as added by chapter 400 of the laws of 1973, is
amended to read as foll ows:

b. An agreenent by the comm ssioner to EI THER pay to the nunicipality,
during the progress of restoration or follow ng conpletion of restora-
tion as nay be agreed upon by the parties, an anmount equal to the actual
cost of restoration or the estimted reasonabl e cost whichever is the
| esser, OR, UNDERTAKE ON BEHALF OF THE MUNI CI PALITY TO HAVE THE WORK
PERFORVED THROUGH A PRI VATE CONTRACTOR PURSUANT TO A STATE CONTRACT FOR
THE SPECI FI C PROJECT OR THROUGH A STANDBY CONTRACTOR FOR SUCH TYPE OF
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WORK UNDER CONTRACT TO THE DEPARTMENT PURSUANT TO THE PROCEDURES ESTAB-
LI SHED BY SUBDI VI SI ON (A) OF SECTI ON ONE HUNDRED THI RTY-SI X OF THE STATE
FI NANCE LAW AND TO PAY SUCH CONTRACTOR DI RECTLY FOR THE ACTUAL COST OF
SUCH WORK AND TO BE ENTI TLED TO RElI MBURSEMENT FROM SUCH MUNI Cl PALI TY OF
ANY FEDERAL ASSI STANCE RECEI VED BY SUCH MUNI CI PALITY FOR SUCH PROQIECT
VORK.

S 12. Section 10 of the highway | aw is anmended by addi ng a new subdi -
vision 46 to read as foll ows:

46. THE LEG SLATURE FI NDS THAT ENVI RONMENTAL M Tl GATI ON FOR THE | MPACT
OF TRANSPORTATI ON PRQJIECTS PROPCSED BY THE DEPARTMENT CAN BE MORE EFFEC-
TIVELY ACH EVED BY REG ONAL LONG RANGE WETLANDS M TI GATI ON PLANNI NG
I NCLUDING THE USE OF WETLANDS M TIGATION BANKS RATHER THAN ON A
PRQJECT- BY- PROJECT BASIS. THE COW SSI ONER, THEREFORE, SHALL HAVE THE
PONER TO ACQUI RE BY GRANT, PURCHASE, OR CONDEMNATI ON, IN THE NAME OF THE
PEOPLE OF THE STATE OF NEW YORK, ANY PROPERTY WH CH HE DEEMS NECESSARY
FOR WETLANDS M Tl GATION PROGRAMS | NCLUDING OFFSITE MTIGATION, OR
VETLANDS M Tl GATI ON BANKS EI THER AS A PUBLI C M TI GATI ON BANK OR TO ENTER
INTO A JONT VENTURE OR TO CAUSE THE DEPARTMENT TO PARTICl PATE IN A
PUBLI C- PRI VATE M Tl GATI ON BANK THROUGH A JONT VENTURE OR A LIMTED
LI ABILITY COWPANY ARRANGEMENT FOR THE PURPOSE OF CONSTRUCTI NG OWNI NG
AND OPERATI NG A VETLANDS M Tl GATI ON BANK AS AUTHORI ZED BY ARTICLE TWEN-
TY-SI X OF THE ENVI RONVENTAL CONSERVATI ON LAW AND | N CONFORMANCE THERE-
WTH  THE COW SSI ONER | S FURTHER AUTHORI ZED TO SELL M Tl GATI ON BANK
CREDITS FROM SUCH M TI GATI ON BANK TO A PUBLI C OR PRI VATE ENTI TY AFTER
THE DEPARTMENT'S OAN NEEDS FOR AT LEAST A TEN YEAR PERI OD ARE ADDRESSED.

S 13. The public authorities law is anmended by adding a new section
358-b to read as foll ows:

S 358-B. ACQUI SI TI ON OF PROPERTY FOR WETLANDS M Tl GATI ON PROGRAMS. THE
LEG SLATURE FI NDS THAT ENVI RONMENTAL M Tl GATI ON FOR THE | MPACT OF TRANS-
PORTATI ON PROQJIECTS PROPOSED BY THE AUTHORI TY CAN BE MORE EFFECTI VELY
ACHI EVED BY REG ONAL, LONG RANGE M TI GATI ON PLANNI NG | NCLUDI NG THE USE
OF VWETLANDS M TI GATI ON BANKS, RATHER THAN ON A PRQIECT- BY- PROUECT BASI S.
THE AUTHORITY THEREFORE SHALL HAVE THE POAER TO ACQUI RE BY GRANT,
PURCHASE OR CONDEMNATI ON, ANY PROPERTY WHICH | T DEEMS NECESSARY FOR
VETLANDS M Tl GATI ON PROGRAMS | NCLUDI NG OFFSI TE M Tl GATI ON OR WETLANDS
M TI GATI ON BANKS ElI THER AS A PUBLI C M Tl GATI ON BANK OR TO ENTER |INTO A
JO NT  VENTURE OR TO CAUSE THE AUTHORI TY TO PARTI Cl PATE I N A PUBLI C- PRI -
VATE M Tl GATI ON BANK THROUGH A JONT VENTURE OR A LIMTED LIABILITY
COVPANY ARRANGEMENT FOR THE PURPOSE OF CONSTRUCTI NG, OANI NG AND OPERAT-
| NG A VETLANDS M Tl GATI ON BANK AS AUTHORI ZED BY ARTICLE TWENTY-SI X OF
THE ENVI RONMVENTAL CONSERVATI ON LAW AND | N CONFORMANCE THEREW TH. AND THE
AUTHORI TY | S FURTHER EMPONERED TO SELL M TI GATI ON BANK CREDI TS FROM SUCH
M TI GATION BANK TO A PUBLI C OR PRI VATE ENTI TY AFTER THE AUTHORI TY' S OMN
NEEDS FOR AT LEAST A TEN YEAR PERI OD ARE ADDRESSED.

S 14. Paragraph a of subdivision 2 of section 92-s of the state
finance law is anended by adding a new subparagraph (v) to read as
fol | ows:

(V) VETLANDS M TI GATI ON BANK ACCOUNT.

S 15. Section 92-s of the state finance |aw is amended by addi ng a new
subdivision 4 to read as foll ows:

4. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW MONEYS DEPGCSI TED | N THE
VETLANDS M Tl GATI ON BANK ACCOUNT PURSUANT TO SECTION 26-0137 OF THE
ENVI RONVENTAL CONSERVATI ON LAW SHALL ALSO BE CONSI DERED PART OF THE
ENVI RONMVENTAL PROTECTI ON FUND AND SUCH MONEYS SHALL BE AVAILABLE FOR
APPROPRI ATION | N THE CAPI TAL BUDGET FOR ANY PURPCSE AND PRQIECT PERM T-
TED BY SECTI ON 26- 0137 OF THE ENVI RONMVENTAL CONSERVATI ON LAW
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S 16. The limted liability conpany |law is anended by adding a new
section 1105 to read as foll ows:

S 1105. FORMATI ON BY PUBLI C- PRI VATE ENTI TI ES TO CONSTRUCT, ENHANCE OR
OPERATE A PUBLI C- PRI VATE WETLANDS M TI GATI ON BANK.  NOTW THSTANDI NG ANY
GENERAL OR SPECI AL LAW TO THE CONTRARY, ONE OR MORE PUBLI C ENTI TI ES AS
THAT TERM | S DEFI NED | N ARTI CLE TWENTY- SI X OF THE ENVI RONMENTAL CONSER-
VATI ON  LAW NMNAY JO N ONE OR MORE PERSONS WHO ARE NOT PUBLI C ENTI TI ES AS
THOSE TERMS ARE DEFINED |IN ARTICLE TWENTY-SIX OF THE ENVI RONMVENTAL
CONSERVATION  LAW TO FORM A LIM TED LI ABI LI TY COMPANY OR LI M TED LI ABI L-
| TY PARTNERSH P FOR THE CONSTRUCTI ON, ENHANCEMENT AND OPERATION OF A
PUBLI C- PRI VATE WETLANDS M Tl GATI ON BANK AS THAT TERM | S DEFI NED | N ARTI -
CLE TWENTY-SI X OF THE ENVI RONVENTAL CONSERVATI ON LAW SUCH LI M TED
LI ABI LI TY COWANY SHALL BE A DOVESTIC LIMTED LIABILITY COVWANY AND
FORVED AND GOVERNED BY THI S CHAPTER EXCEPT THAT SUCH LI M TED LI ABI LI TY
COVPANY SHALL BE SUBJECT TO TAXATI ON ON ONLY THAT PORTI ON OF THE COWPA-
NY'S PROFI TS THAT | NURE TO THE PRI VATE | NTERESTS IN THE LI M TED LI ABI L-
| TY COVWPANY AND SUCH COWVPANY SHALL BE SUBJECT SCLELY TO THE JURI SDI CTI ON
OF THE COURT OF CLAIMS WHI CH SHALL HAVE EXCLUSI VE JURI SDI CTION TO HEAR
AND DETERM NE ANY CLAI M WHATSOEVER AGAI NST SUCH COVPANY OR BETWEEN THE
MEMBERS OF SUCH COVPANY AND THE DI SSOLUTI ON OF SUCH COVPANY. SERVICE OF
PROCESS, HOWEVER, SHALL BE MADE | N ACCORDANCE W TH THE PROVI SION OF THI S
CHAPTER AND THE PROVI SIONS OF THE COURT OF CLAI M5 ACT

S 17. Section 9 of the court of clainms act is amended by addi ng a new
subdivision 2-b to read as foll ows:

2-B. TO HEAR AND DETERM NE A CLAI M OF ANY PERSON, CORPORATI ON OR MUNI -
Cl PALI TY AGAI NST ANY PUBLI C- PRI VATE WETLANDS M TI GATION BANK, LIM TED
LIABILITY COWPANY OR LIMTED LIABILITY PARTNERSH P FORMED PURSUANT TO
ARTI CLE TWENTY-SI X OF THE ENVI RONVENTAL CONSERVATI ON LAW AND SECTI ON
ELEVEN HUNDRED FI VE OF THE LI M TED LI ABI LI TY COVWANY LAW OR ANY CLAI M BY
MEMBERS OF SUCH COVPANY AS BETWEEN SUCH MEMBERS AND TO ENTER A DECREE OF
DI SSOLUTI ON OF SUCH COVPANY WHENEVER | T | S NOT REASONABLY PRACTI CABLE TO
CARRY ON THE BUSI NESS | N CONFORM TY W TH THE ARTI CLES OF ORGANI ZATI ON OR
OPERATI NG AGREEMENT.

S 18. Severability. The provisions of this act shall be severable, and
if any section, clause, sentence, paragraph, subdivision or part of this
act shall be adjudged by any court of conpetent jurisdiction to be
invalid, such judgnent shall not affect, inpair or invalidate the
remai nder thereof but shall be confined in its operation to the section,
cl ause, sentence, paragraph, subdivision or part thereof directly
involved in the controversy in which such judgnent shall have been
render ed.

S 19. This act shall take effect inmediately.



