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STATE OF NEW YORK
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2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

I ntroduced by M of A KAVANAGH -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to amend the public officers |aw, the environmental conservation
| aw and the executive law, in relation to freedom of information
pertaining to legislative docunents; and to repeal certain provisions
of the public officers law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The section heading of section 87 of the public officers
| aw, as added by chapter 933 of the |laws of 1977, is anended to read as
fol | ows:

Access to agency AND STATE LEGQ SLATI VE records.

S 2. The opening paragraph of paragraph (b) of subdivision 1 of
section 87 of the public officers |aw, as anended by chapter 80 of the
| aws of 1983, is anended to read as foll ows:

Each agency AND HOUSE OF THE STATE LEQ SLATURE shal |l pronul gate rules
and regulations, in conformty with this article and applicable rules
and regul ations promul gated pursuant to the provisions of paragraph (a)
of this subdivision, and pursuant to such general rules and regulations
as may be pronul gated by the commttee on open governnent in conformty
with the provisions of this article, pertaining to the availability of
records and procedures to be followed, including, but not limted to:

S 3. The opening paragraph and paragraph (i) of subdivision 2 of
section 87 of the public officers |aw, the opening paragraph as added by
chapter 933 of the laws of 1977 and paragraph (i) as added by chapter
368 of the | aws of 2001, are anended to read as foll ows:

Each agency AND HOUSE OF THE STATE LEQ SLATURE shall, in accordance
with its published rules, nake avail able for public inspection and copy-
ing all records, except that such agency OR HOUSE OF THE LEG SLATURE may
deny access to records or portions thereof that:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
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(i) if disclosed, would jeopardi ze [an agency's] SUCH ENTITY' S capaci -
ty to guarantee the security of its information technol ogy assets, such
assets enconpassing both electronic information systens and i nfrastruc-
tures; or

S 4. Paragraph (d) of subdivision 2 of section 87 of the public offi-
cers |law, as anended by chapter 289 of the laws of 1990, is anended to
read as foll ows:

(d) are trade secrets or are submtted to an agency OR THE STATE
LEG SLATURE by a comercial enterprise or derived from infornmation
obtai ned froma conmercial enterprise and which if disclosed woul d cause
substantial injury to the conpetitive position of the subject enter-
prise;

S 5. Subdivision 3 of section 87 of the public officers |aw, as added
by chapter 933 of the laws of 1977, paragraph (c) as anended by chapter
499 of the laws of 2008, is anended to read as foll ows:

3. Each agency OR HOUSE OF THE LEGQ SLATURE shal | naintain:

(a) a record of the final vote of each nmenber in every agency OR HOUSE
proceedi ng in which the nenber votes;

(b) a record setting forth the nane, public office address, title and
salary of every officer or enployee of the agency OR HOUSE OF THE LEQ S-
LATURE; and

(c) a reasonably detailed current |Ilist by subject natter of al
records in the possession of the agency OR HOUSE OF THE LEGQ SLATURE
whether or not available under this article. Each agency shall update
its subject matter list annually, and the date of the npbst recent update
shall be conspicuously indicated on the list. Each state agency as
defined in subdivision four of this section that maintains a website
shall post its current list on its website and such posting shall be
linked to the website of the comrittee on open governnent. Any such
agency that does not maintain a website shall arrange to have its |list
posted on the website of the conmttee on open governnent.

S 6. Subdivision 4 of section 87 of the public officers |aw, as added
by chapter 890 of the |aws of 1981, paragraph (c) as added by chapter
102 of the laws of 2007, is amended to read as foll ows:

4. (a) Each state agency [which] OR HOUSE OF THE LEG SLATURE THAT
mai ntai ns records containing trade secrets, to which access my be
denied pursuant to paragraph (d) of subdivision two of this section,
shall promul gate regulations OR RULES in conformty with the provisions
of subdivision five of section eighty-nine of this article pertaining to
such records, including, but not limted to the foll ow ng:

(1) the manner of identifying the records or parts;

(2) the manner of identifying persons within the agency OR HOUSE OF
THE LEAQ SLATURE t o whose custody the records or parts wll be charged
and for whose inspection and study the records wll be made avail abl e;

(3) the manner of safeguardi ng agai nst any unauthorized access to the
records.

(b) As used in this subdivision the term"agency" or "state agency"
nmeans [only] ElITHER HOUSE OF THE STATE LEG SLATURE, a state departnment,
board, bureau, division, council or office and any public corporation
the majority of whose nenbers are appointed by the governor.

(c) Each state agency that maintains a website shall post infornmation
related to this article and article six-A of this chapter on its
website. Such information shall include, at a mninmm contact infornma-
tion for the persons fromwhomrecords of the agency nmy be obtained,
the tinmes and pl aces such records are avail able for inspection and copy-
ing, and information on how to request records in person, by mail, and,
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if the agency accepts requests for records electronically, by e-mil.
This posting shall be linked to the website of the cormittee on open
gover nnent .

S 7. Section 88 of the public officers |law is REPEALED.

S 8. Paragraph (b) of subdivision 1 of section 89 of the public offi-
cers |aw, as anended by chapter 182 of the |laws of 2006, is anended to
read as foll ows:

(b) The comm ttee shall

i. furnish to any agency OR HOUSE OF THE LEQ SLATURE advi sory qui de-
i nes, opinions or other appropriate information regarding this article;

ii. furnish to any person advisory opinions or other appropriate
information regarding this article;

iii. pronulgate rules and regulations with respect to the inplenenta-
tion of subdivision one and paragraph (c) of subdivision three of
section eighty-seven of this article;

iv. request fromany agency OR HOUSE OF THE LEG SLATURE such assi st -
ance, services and information as will enable the conmttee to effec-
tively carry out its powers and duties;

v. develop a form which shall be nade avail able on the internet, that
may be used by the public to request a record; and

Vi. report on its activities and findings regarding this article and
article seven of this chapter, including reconmendations for changes in
the law, to the governor and the |legislature annually, on or before
Decenber fifteenth.

S 9. Paragraph (a) of subdivision 2 of section 89 of the public offi-
cers law, as added by chapter 933 of the laws of 1977, is anmended to
read as foll ows:

(a) The commttee on public access to records may pronul gate quide-
lines regarding deletion of identifying details or wthholding of
records otherwi se avail able under this article to prevent unwarranted
i nvasions of personal privacy. In the absence of such guidelines, an
agency OR EACH HOUSE OF THE LEAQ SLATURE nay delete identifying details
when it nakes records avail abl e.

S 10. Subparagraphs iv and v of paragraph (b) of subdivision 2 of
section 89 of the public officers |aw, subparagraph iv as added by chap-
ter 933 of the |laws of 1977 and subparagraph v as anmended by chapter 545
of the aws of 1998, are amended to read as foll ows:

iv. disclosure of information of a personal nature when disclosure
would result in economc or personal hardship to the subject party and
such information is not relevant to the work of the agency [requesting]
or HOUSE OF THE LEGQ SLATURE mai ntaining it; or

v. disclosure of information of a personal nature reported in confi-
dence to an agency OR HOUSE OF THE LEAQ SLATURE and not relevant to the
ordi nary work of such agency OR HOUSE; or

S 11. Subdivisions 3, 4 and 5 of section 89 of the public officers
| aw, subdivision 3 as anended by chapter 223 of the |laws of 2008, subdi-
vision 4 as anended by chapter 22 of the | aws of 2005, paragraph (c) of
subdi vi sion 4 as anmended by chapter 492 of the |aws of 2006, subdi vision
5 as added by chapter 890 of the | aws of 1981, paragraph (a) of subdivi-
sion 5 as anmended by chapter 403 of the |aws of 2003 and paragraph (d)
of subdivision 5 as anended by chapter 339 of the laws of 2004, are
amended to read as foll ows:

3. (a) Each entity subject to the provisions of this article, within
five business days of the receipt of a witten request for a record
reasonably described, shall nake such record available to the person
requesting it, deny such request in witing or furnish a witten
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acknowl edgenent of the receipt of such request and a statenment of the
approxi mate date, which shall be reasonable under the circunstances of
the request, when such request will be granted or denied, including,
where appropriate, a statenment that access to the record will be deter-
m ned in accordance with subdivision five of this section. An [agency]
ENTI TY shall not deny a request on the basis that the request is volum -
nous or that |locating or review ng the requested records or providing
the requested copies is burdensone because the [agency] ENTITY |[acks
sufficient staffing or on any other basis if the [agency] ENTITY nay
engage an outsi de professional service to provide copying, progranm ng
or other services required to provide the copy, the costs of which the
[ agency] ENTITY may recover pursuant to paragraph (c) of subdivision one
of section eighty-seven of this article. An [agency] ENTITY may require

a person requesting |lists of nanes and addresses to provide a witten
certification that such person will not use such Ilists of nanmes and
addresses for solicitation or fund-raising purposes and will not sell

gi ve or otherw se nake avail able such lists of nanes and addresses to
any other person for the purpose of allow ng that person to use such
lists of nanes and addresses for solicitation or fund-raising purposes.
If an [agency] ENTITY determnes to grant a request in whole or in part,
and if circunstances prevent disclosure to the person requesting the
record or records within twenty business days from the date of the
acknow edgenent of the receipt of the request, the [agency] ENTITY shal
state, in witing, both the reason for the inability to grant the
request within twenty business days and a date certain within a reason-
able period, depending on the circunstances, when the request will be
granted in whole or in part. Upon paynent of, or offer to pay, the fee
prescribed therefor, the entity shall provide a copy of such record and
certify to the correctness of such copy if so requested, or as the case
may be, shall certify that it does not have possession of such record or
that such record cannot be found after diligent search. Nothing in this
article shall be construed to require any entity to prepare any record
not possessed or naintained by such entity except the records specified
i n subdivision three of section eighty-seven [and subdivision three of
section eighty-eight] of this article. Wen an [agency] ENTITY has the
ability to retrieve or extract a record or data maintained in a computer
storage systemwi th reasonable effort, it shall be required to do so.
Wien doing so requires less enployee time than engaging in manua
retrieval or redactions fromnon-electronic records, the [agency] ENTITY
shall be required to retrieve or extract such record or data electron-
ically. Any progranm ng necessary to retrieve a record nmaintained in a
conmput er storage systemand to transfer that record to the nedium
requested by a person or to allow the transferred record to be read or
printed shall not be deened to be the preparation or creation of a new
record.

(b) Al entities shall, provided such entity has reasonabl e nmeans
avai |l abl e, accept requests for records submtted in the form of elec-
tronic mail and shall respond to such requests by electronic nmail, using

forms, to the extent practicable, consistent with the formor forns
devel oped by the comrittee on open governnent pursuant to subdivision
one of this section and provided that the witten requests do not seek a
response in some other form

4. (a) Except as provided in subdivision five of this section, any
person deni ed access to a record may within thirty days appeal in wit-
ing such denial to the head, chief executive or governing body of the
entity, or the person therefor designated by such head, chief executive,
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or governing body, who shall within ten business days of the receipt of
such appeal fully explain in witing to the person requesting the record
the reasons for further denial, or provide access to the record sought.
In addition, each [agency] ENTITY shall imediately forward to the
committee on open government a copy of such appeal when received by [the
agency] SUCH ENTITY and the ensuing determ nation thereon. Failure by an
[agency] ENTITY to conformto the provisions of subdivision three of
this section shall constitute a denial.

(b) Except as provided in subdivision five of this section, a person
denied access to a record in an appeal determ nation under the
provi sions of paragraph (a) of this subdivision may bring a proceedi ng
for review of such denial pursuant to article seventy-eight of the civil
practice law and rules. In the event that access to any record is denied
pursuant to the provisions of subdivision two of section eighty-seven of
this article, the [agency] ENTITY involved shall have the burden of
proving that such record falls within the provisions of such subdivision
two. Failure by an [agency] ENTITY to conformto the provisions of para-
graph (a) of this subdivision shall constitute a denial.

(c) The court in such a proceeding nmay assess, agai nst such [agency]
ENTI TY i nvol ved, reasonable attorney's fees and other |litigation costs
reasonably incurred by such person in any case under the provisions of
this section in which such person has substantially prevailed, when:

i. the [agency] ENTITY had no reasonabl e basis for denying access; or

ii. the [agency] ENTITY failed to respond to a request or appeal wth-
in the statutory tine.

5. (a) (1) A person acting pursuant to law or regulation who, subse-
gquent to the effective date of this subdivision, submts any information
to any state agency OR HOUSE OF THE LEG SLATURE may, at the time of
subm ssi on, request that the agency OR HOUSE OF THE LEG SLATURE except
such information from di scl osure under paragraph (d) of subdivision two
of section eighty-seven of this article. Were the request itself
contains information which if disclosed would defeat the purpose for
whi ch the exception is sought, such information shall also be excepted
from di scl osure.

(1-a) A person or entity who subnmits or otherw se nakes avail abl e any
records to any agency OR HOUSE OF THE LEQ SLATURE, nmay, at any tine,
identify those records or portions thereof that may contain critica
infrastructure information, and request that the agency OR HOUSE OF THE
LEG SLATURE that maintains such records except such information from
di scl osure under subdivision two of section eighty-seven of this arti-
cle. Wiere the request itself contains information which if disclosed
woul d defeat the purpose for which the exception is sought, such infor-
mation shall al so be excepted from di scl osure.

(2) The request for an exception shall be in witing and state the
reasons why the information should be excepted from di scl osure.

(3) Information submtted as provided i n subparagraphs one and one-a
of this paragraph shall be excepted from di scl osure and be nmi ntai ned
apart by the [agency] ENTITY fromall other records until fifteen days
after the entitlenment to such exception has been finally determ ned or
such further tinme as ordered by a court of conpetent jurisdiction.

(b) On the initiative of the [agency] ENTITY at any tinme, or upon the
request of any person for a record excepted from di scl osure pursuant to
t hi s subdi vi si on, the agency shall

(1) informthe person who requested the exception of the [agency's]
ENTITY' S intention to determ ne whet her such exception should be granted
or conti nued,
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(2) permit the person who requested the exception, within ten business
days of receipt of notification fromthe [agency] ENTITY, to submt a
witten statenent of the necessity for the granting or continuation of
such exception;

(3) within seven business days of receipt of such witten statenent,
or wthin seven business days of the expiration of the period prescribed
for subm ssion of such statenent, issue a witten determ nation grant-
ing, continuing or termnating such exception and stating the reasons
therefor; copies of such determi nation shall be served upon the person
if any, requesting the record, the person who requested the exception,
and the commttee on public access to records.

(c) A denial of an exception fromdisclosure under paragraph (b) of
this subdivision nay be appeal ed by the person submtting the infornma-
tion and a denial of access to the record may be appeal ed by the person
requesting the record in accordance with this subdivision:

(1) Wthin seven business days of receipt of witten notice denying
the request, the person may file a witten appeal fromthe determ nation
of the [agency] ENTITY with the head of the [agency] ENTITY, the chief
executive officer or governing body or their designated representatives.

(2) The appeal shall be determned within ten business days of the
recei pt of the appeal. Witten notice of the determnation shall be
served upon the person, if any, requesting the record, the person who
requested the exception and the commttee on public access to records.
The notice shall contain a statenent of the reasons for the determ -
nati on.

(d) A proceeding to review an adverse determ nation pursuant to para-
graph (c) of this subdivision may be comenced pursuant to article
seventy-eight of the civil practice |aw and rules. Such proceedi ng, when
brought by a person seeking an exception from disclosure pursuant to
this subdivision, nust be conmenced within fifteen days of the service
of the witten notice containing the adverse determ nation provided for
in subparagraph two of paragraph (c) of this subdivision.

(e) The person requesting an exception fromdisclosure pursuant to
this subdivision shall in all proceedings have the burden of proving
entitlenent to the exception.

(f) Were the [agency] ENTITY denies access to a record pursuant to
par agr aph (d) of subdivision two of section eighty-seven of this arti-
cle, the [agency] ENTITY shall have the burden of proving that the
record falls within the provisions of such exception.

(g) Nothing in this subdivision shall be construed to deny any person
access, pursuant to the remaining provisions of this article, to any
record or part excepted fromdi sclosure upon the express witten consent
of the person who had requested the exception.

(h) As used in this subdivision the term|["agency" or "state agency"]
ENTITY nmeans [only] EITHER HOUSE OF THE STATE LEQ SLATURE, a state
departnent, board, bureau, division, council or office and any public
corporation the najority of whose menbers are appoi nted by the governor.

S 12. Section 70-0113 of the environnental conservation |aw, as added
by chapter 723 of the laws of 1977, is anended to read as foll ows:

S 70-0113. Confidentiality.

The provisions of section [eighty-eight of article six] ElIGHTY-SEVEN
of the public officers l|aw shall apply to information confidentially
di scl osed by applicants to the departnment, except as otherw se provided
in this chapter

S 13. Subdivision 3 of section 713 of the executive |aw, as added by
chapter 403 of the laws of 2003, such section as renunbered by section 2
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of part B of chapter 1 of the laws of 2004, is anended
fol | ows:

3. Any reports prepared pursuant to this article shal
to disclosure pursuant to section [eighty-eight] EIGHTY-
public officers |aw

S 14. This act shall take effect inmediately.

to read as

not be subj ect
SEVEN of the



