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STATE OF NEW YORK

398
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A JOHN -- read once and referred to the Commttee
on Labor

AN ACT to anend the labor law, in relation to noneys wi thheld for bene-
fit of laborers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs b, ¢, d and f of subdivision 2 of section 220-b
of the | abor |aw, paragraphs b, ¢ and f as anmended by chapter 304 of the
laws of 1989 and paragraph d as anended by chapter 547 of the | aws of
1998, are anended to read as foll ows:

b. Moneys withheld pursuant to this section shall be held by the
financial officer for the sole and exclusive benefit of the workers
enpl oyed on said public inprovenent and for paynent of any civil penalty
that may be assessed as provided herein and shall not be wused for any
ot her purpose except upon court order AND, ABSENT SUCH COURT ORDER, NO
PART OF THE MONEYS W THHELD SHALL BE RELEASED TO THE CONTRACTOR OR
SUBCONTRACTOR PRIOR TO FULL RESTITUTION BEI NG MADE TO SUCH WORKERS
ADDI TI ONALLY, THE AMOUNT OF WAGES AND SUPPLEMENTS, | NCLUDI NG | NTEREST AT
THE RATE PROVIDED IN THIS ARTICLE, FOUND TO BE DUE TO THE WORKERS
EMPLOYED ON SUCH PUBLI C | MPROVEMENT SHALL NOT BE REDUCED PURSUANT TO ANY
SETTLEMENT OR OTHER NEGOTI ATI ON OF A WRI TTEN COWMPLAI NT FI LED PURSUANT TO
TH'S SECTION. Any person, partnership, association, corporation or
governmental body who files a lien or conmences a judicial proceeding
with respect to any nonies wthheld pursuant to this section shall noti-
fy the fiscal officer in witing of the lien or claimon or before the
date of filing of the Iien or comencenent of the judicial proceeding.
In any proceeding to obtain noneys w thheld pursuant to this section by
any person, partnership, association, corporation or governmental body,
the fiscal officer shall have the right to appear and be heard.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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c. The fiscal officer shall cause an investigation to be made to
det erm ne whet her any anounts are due to the |aborers, worknen or
mechani cs, or on their respective behal ves, on such public inprovenent,
for | abor performed after the comrencenent of the three-year period
i mredi ately preceding the filing of the conplaint or the commencenent of
the investigation on his own initiative, as the case may be, and shal
order a hearing thereon at a tinme and place to be specified and shal
give notice thereof, together with a copy of such conplaint, or a state-
nment of the facts disclosed upon such investigation, which notice shal
be served personally or by mail on all interested persons, including the
per son conpl ai ned agai nst and upon the financial officer of the civil
di vision interested; such person conpl ai ned agai nst shall have an oppor-
tunity to be heard in respect to the matters conpl ained of, at the tine
and pl ace specified in such notice, which tinme shall be not Iess than
five days fromthe service of said notice. The fiscal officer in such an
investigation shall be deened to be acting in a judicial capacity and
shall have the rights to i ssue subpoenas, adm nister oaths and exam ne
wi t nesses. The enforcenent of a subpoena issued under this section shal
be regul ated by the civil practice |aw and rules. Such investigation and

hearing shall be expeditiously conducted, and upon such hearing and
i nvestigation, the fiscal officer shall determne the issues raised
thereon and shall neke and file an order in his office stating such
determination and forthwith serve a copy of such order, ei t her
personally or by mail, together with notice of filing, upon the finan-

cial officer of the civil division interested, and the parties to such
proceedi ngs and, if the fiscal officer be the conptroller or other anal-
ogous officer of a city, upon the comm ssioner. Such order shall direct
paynment of wages or supplenents found to be due, including interest at
the rate of interest then in effect as prescribed by the superintendent
of banks pursuant to section fourteen-a of the banking law, AND IN
COWLI ANCE WTH SUBDIVISION FIVE OF SUCH SECTION, per annum fromthe
date of the underpaynent to the date of the paynment TO THE WORKERS
EMPLOYED ON SUCH PUBLI C | MPROVEMENT.

d. In addition to directing paynent of wages or suppl enments including
interest found to be due, the order of the fiscal officer may direct
paynment of a further sumas a civil penalty in an anount not exceedi ng
twenty-five percent of the total amount found to be due. In assessing
the anount of the CIVIL penalty ONLY, due consideration shall be given
to the size of the enployer's business, the good faith of the enployer,
the gravity of the violation, the history of previous violations of the
enpl oyer or any successor or substantially-owned affiliated entity or
any of the partners if the contractor or subcontractor is a partnership
or any of the five largest sharehol ders of the contractor or subcontrac-
tor, as determned by the fiscal officer, and any officer of the
contractor or subcontractor who knowi ngly participated in the violation
of this article, and the failure to conply with recordkeeping or other
non-wage requirenments. Upon the fiscal officer's determ nation of the
penalty, where the fiscal officer is the commi ssioner, the penalty shal
be paid to the comm ssioner for deposit in the state treasury. Were the
fiscal officer is a city conptroller or other analogous officer, the
penalty shall be paid to said officer for deposit in the city treasury.

f. If the financial officer of the civil division interested fails to
pay to the claimant the anmount of the claimas determned by the fisca
officer within ten days after the expiration of the contractor's tine to
commence a proceeding for review of the fiscal officer's order or, if
such a proceedi ng has been commenced, within ten days after entry and
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service of a court order confirmng the fiscal officer's order, the
civil division interested shall pay to the <claimant interest on the
claimat the rate of interest then in effect as prescribed by the super-
i ntendent of banks pursuant to section fourteen-a of the banking | aw,
AND |IN COVPLI ANCE W TH SUBDI VI SI ON FI VE OF SUCH SECTION, from the date
the financial officer was required to pay the claimas provided herein
to the date of paynent; provided, however, this paragraph shall not
apply if the failure of the financial officer of the civil division
interested to pay the anmount of the claimis pursuant to court order.
S 2. This act shall take effect immediately.



