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STATE OF NEW YORK

3854
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2009

Introduced by M of A BRENNAN, JOHN -- Milti-Sponsored by -- M of A
CAHI LL, COCK, GLICK, GOTTFRI ED, SWEENEY -- read once and referred to
the Conmittee on Governnental Operations

AN ACT to anend the state finance law, in relation to the authority of
state agencies, public authorities, or public benefit corporations to
debar contractors fromselling or submtting bids to such entities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance law is anmended by adding a new section
139-b-1 to read as foll ows:

S 139-B-1. DEBARMENT; AUTHORI TY AND PROCEDURE. (A) DEFINITIONS. (I)
" DEBARRI NG BODY" SHALL MEAN A STATE AGENCY, DEPARTMENT, BQARD, BUREAU,
COW SSI ON, DI VISION, PUBLIC AUTHORI TY, OR PUBLI C BENEFI T CORPORATI ON, A
MAJORI TY OF WHOSE MEMBERS ARE APPO NTED BY THE GOVERNOR.

(1'l) "POTENTI AL CONTRACTOR' SHALL MEAN A PERSON, PARTNERSHI P, FI RM
CORPORATI ON OR BUSI NESS ENTI TY.

(B) THE HEAD OF THE DEBARRI NG BODY MAY, AFTER REASONABLE NOTICE BY
CERTIFIED MAIL WTH RETURN RECEI PT REQUESTED, TO THE POTENTI AL CONTRAC-
TOR AND REASONABLE OPPORTUNI TY FOR THEM TO BE HEARD, DEBAR SUCH POTEN-
TIAL CONTRACTOR FOR CAUSE FROM SELLING TO OR SUBM TTING BIDS TO OR
RECEI VI NG AWARDS FROM OR ENTERI NG | NTO CONTRACTS W TH THE DEBARRI NG BODY
FOR A PERIOD OF UP TO FI VE YEARS.

(C) CAUSES FOR DEBARMENT SHALL | NCLUDE BUT NOT BE LIM TED TO A FI NDI NG
BY THE DEBARRING BODY OF THE FOLLONNG FACTORS BY SUCH POTENTI AL
CONTRACTOR, ANY DIRECTOR OR OFFICER OR ANY HOLDER OF FI VE PERCENT OR
MORE OF THE SHARES OR EQUI TY OF SUCH POTENTI AL CONTRACTOR, OR ANY AFFI L-
| ATE OF SUCH POTENTI AL CONTRACTOR:

(1) FINAL DETERM NATI ON OF CONVICTI ON, WTH ALL APPEALS EXHAUSTED, FOR
COW SSI ON OF A CRIM NAL OFFENSE AS AN | NCI DENT TO OBTAI NI NG OR ATTEMPT-
| NG TO OBTAIN A PUBLI C OR PRI VATE CONTRACT OR SUBCONTRACT, OR IN THE
PERFORMANCE OF SUCH CONTRACT OR SUBCONTRACT;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(I'l) FINAL DETERM NATION OF CONVICTION, WTH ALL APPEALS EXHAUSTED,
UNDER STATE OR FEDERAL STATUTES OF EMBEZZLEMENT, THEFT, FORCERY,
BRI BERY, FALSI FI CATI ON OR DESTRUCTI ON OF RECORDS, RECEI VI NG STOLEN PROP-
ERTY, OR ANY OTHER OFFENSE | NDI CATI NG A LACK OF BUSI NESS | NTEGRITY OR
BUSI NESS HONESTY WH CH CURRENTLY, SERI QUSLY, AND DI RECTLY AFFECTS CAPA-
BILITY I N ALL RESPECTS TO PERFORM FULLY CONTRACT REQUI REMENTS AS A STATE
CONTRACTOR;

(1'1'1') FINAL DETERM NATI ON OF CONVI CTI ON, WTH ALL APPEALS EXHAUSTED,
UNDER STATE OR FEDERAL ANTI TRUST STATUTES ARI SI NG QUT OF THE SUBM SS| ON
OF BI DS OR PROPCSALS;

(1'V) FINAL JUDGEMENT COR DETERM NATI ON OF CONVI CTION, WTH ALL APPEALS
EXHAUSTED OF UNLAWUL DI SCRI M NATORY PRACTI CE AS DEFI NED | N THE HUVAN
Rl GHTS LAW

(V) VI OLATI ON OF ANY DEBARRI NG BODY'S CONTRACT PROVISIONS, AS SET
FORTH BELOW OF A CHARACTER WHI CH I S REASONABLY REGARDED BY THE HEAD OF
SUCH DEBARRI NG BODY TO BE SO SERIQUS AS TO JUSTIFY DEBARVENT ACTI ON
I NCLUDING BUT NOT' LIMTED TO, A RECORD WTH N THE LAST FI VE YEARS OF
W LLFUL FAI LURE TO PERFORM OCR OF W LLFUL UNSATI SFACTORY PERFORVANCE I[N
ACCORDANCE W TH THE TERMS OF ONE OR MORE SUCH CONTRACTS; PROVI DED THAT
FAI LURE TO PERFORM OR UNSATI SFACTORY PERFORMANCE CAUSED BY ACTS BEYOND
THE CONTROL OF THE CONTRACTOR SHALL NOT BE CONS|I DERED TO BE A BASI S FOR
DEBARIVENT;

(M) ANY OTHER CAUSE THAT THE HEAD OF A DEBARRING BODY REASONABLY
DETERM NES TO BE SO SERI QUS AND COVPELLI NG AS TO PERVASI VELY AFFECT THE
POTENTI AL CONTRACTOR S CAPABI LI TY TO PERFORM FULLY THE CONTRACT REQUI RE-
MENTS ON ALL CONTRACTS OF SUCH DEBARRI NG BODY, | NCLUDI NG DEBARVENT BY
ANOTHER DEBARRI NG BODY FOR ANY CAUSE LI STED IN THI' S SUBDI VI SI ON.

(D) I N CONSI DERI NG WVHETHER OR NOT TO DEBAR A POTENTI AL CONTRACTOR, A
DEBARRI NG BODY SHALL G VE DUE CONSI DERATI ON TO ANY M Tl GATI NG FACTORS
BROUGHT TO SUCH BODY' S ATTENTI ON BY SUCH POTENTI AL CONTRACTOR; | NCLUDI NG
BUT NOT LIMTED TO ACTIONS TAKEN TO CORRECT THE CAUSES FOR WH CH THE
DEBARMENT WAS | MPOSED, TI ME LAPSED SI NCE CONVI CTI ON, OR BONA FI DE CHANG
ES I N OAMNERSH P OR MANAGEMENT. DEBARMENT SHALL BE FOR A PERI OD COMVENSU-
RATE WTH THE SERI OQUSNESS OF THE CAUSES FOR WH CH THE DEBARMENT WAS
| MPOSED. THE HEAD OF EACH DEBARRI NG BODY SHALL ESTABLI SH REGULATI ONS
CONCERNI NG THE LENGTH OF THE PERI OD OF DEBARMENT COMMENSURATE WTH THE
CAUSES FOR VWH CH THE DEBARMENT WAS | MPOSED.

(E) A WRITTEN NOTI CE OF DEBARMENT, STATING THE BASI S THEREFOR, SHALL
BE MAI LED BY CERTIFIED MAIL, WTH RETURN RECElI PT REQUESTED, WTH N TEN
DAYS OF THE DECI SI ON TO THE DEBARRED POTENTI AL CONTRACTOR BY THE HEAD OF
THE DEBARRING BODY AND TO THE STATE COVPTROLLER AND OTHER DEBARRI NG
BODI ES FOR THE PURPOSE OF AIDING I N DETERM NATIONS OF DEBARMENT AND
Bl DDER RESPONSI BI LI TY AS APPROPRI ATE. THE DEBARRI NG BODY SHALL PROMUL-
GATE REGULATI ONS GOVERNI NG AN | NTERNAL APPEALS PROCEDURE FOR DEBARVMENT.
THE HEAD OF THE DEBARRING BODY SHALL MAKE THE FI NAL ADM NI STRATI VE
DETERM NATI ON.

(F) A DEBARRI NG BODY' S DECI SI ON UNDER THI S SECTI ON SHALL BE FI NAL AND
CONCLUSI VE, AND SHALL BE SUBJECT TO APPEAL PURSUANT TO THE PROVI SI ONS OF
ARTI CLE SEVENTY-EI GHT OF THE CI VIL PRACTI CE LAW AND RULES.

(G THE DEBARRING BODY MAY REDUCE THE PERI OD OF DEBARMENT OR REVOKE
THE ORDER OF DEBARMENT NOT LESS THAN SI X MONTHS AFTER NOTICE OF SUCH
DEBARMVENT UPON WRI TTEN REQUEST OF THE DEBARRED POTENTI AL CONTRACTOR,
SUPPCRTED BY DOCUMENTATI ON, FOR REASONS | NCLUDI NG, BUT NOT LIM TED TO

(1) NEWY DI SCOVERED MATERI AL EVI DENCE;

(1'l) REVERSAL OF A CONVICTION OR ClVIL JUDGVENT UPON WHI CH THE DEBAR-
MENT WAS BASED,
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(1'1'l') BONA FI DE CHANGE | N OANERSHI P OR MANAGEMENT; OR

(1V) ELI M NATI ON OF OTHER CAUSES FOR VWHI CH THE DEBARMENT WAS | MPOSED.

(H THE STATE COWTROLLER SHALL MAI NTAIN A CURRENT LI ST OF DEBARRED
POTENTI AL CONTRACTORS, WHI CH LI ST SHALL BE MADE AVAI LABLE UPON REQUEST
TO THE PUBLI C PURSUANT TO THE PROVI SI ONS OF THE FREEDOM OF | NFORMATI ON
LAW THE DEBARRI NG BODY SHALL MAKE AVAI LABLE TO THE LEGQ SLATURE AND THE
GOVERNOR, UPON REQUEST, AN ANNUAL LI STI NG OF DEBARMENT ACTI VI TY | NCLUD-
I NG BUT NOT LIM TED TO NUVBERS OF POTENTI AL CONTRACTORS DEBARRED UNDER
THI S SECTI ON, THE REASONS FOR SUCH DEBARMENT, AND THE PERI OD OF TI ME FOR
VH CH A POTENTI AL CONTRACTOR HAS BEEN SUSPENDED.

(1) NOTHING IN THI'S SECTION SHALL BE CONSTRUED SO AS TO PREVENT A
DEBARRI NG BODY FROM DETERM NI NG ON A CASE BY CASE BASI S THAT A POTENTI AL
CONTRACTOR SUBM TTING A BI D OR PROPCSAL |'S NOT RESPONSI BLE.

S 2. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw provi ded, however, that any rules or regu-
| ations necessary for the inplenmentation of this act are authorized and
directed to be conpleted on or before such effective date.



