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STATE OF NEW YORK

3672
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 28, 2009

Introduced by M of A KOON -- Milti-Sponsored by -- M of A ALFANO
BARRA -- read once and referred to the Conmttee on Correction

AN ACT to anend the correction law and the penal law, in relation to
barring sex offenders from comunity service and tenporary rel ease
pr ogr ans

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The opening paragraph of subdivision 2 of section 851 of
the correction | aw, as anended by chapter 320 of the laws of 2006, is
amended to read as foll ows:

"Eligible inmate" neans: a person confined in an institution who is
eligible for release on parole or who will becone eligible for release
on parole or conditional release within two years. Provided, however,
that a person under sentence for an offense defined in paragraphs (a)
and (b) of subdivision one of section 70.02 of the penal |aw, where such
of fense invol ved the use or threatened use of a deadly weapon or danger-
ous instrument shall not be eligible to participate in a work rel ease
programuntil he or she is eligible for rel ease on parole or who will be
eligible for release on parole or conditional release wthin eighteen
nonths. Provided, further, however, that a person under a deterni nate
sentence as a second felony drug offender for a class B felony offense
defined in article tw hundred twenty of the penal |aw, who was
sentenced pursuant to section 70.70 of such law, shall not be eligible
to participate in a tenporary release programuntil the tine served
under inprisonnment for his or her determ nate sentence, including any
jail time credited pursuant to the provisions of article seventy of the
penal |aw, shall be at |east eighteen nonths. In the case of a person
serving an indeterm nate sentence of inprisonnment inposed pursuant to
the penal law in effect after Septenber one, nineteen hundred sixty-sev-
en, for the purposes of this article parole eligibility shall be upon
the expiration of the mninmmperiod of inprisonment fixed by the court
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or where the court has not fixed any period, after service of the mni-
mum period fixed by the state board of parole. If an inmate is denied
rel ease on parole, such inmate shall not be deened an eligible inmate
until he or she is within two years of his or her next schedul ed appear-
ance before the state parole board. 1In any case where an inmate is
deni ed rel ease on parole while participating in a tenporary release
program the departnent shall review the status of the inmate to deter-
mne if continued placenment in the program is appropriate. No person
convicted of any escape or absconding offense defined in article two
hundred five of the penal |aw shall be eligible for tenporary release.
Further, no person wunder sentence for aggravated harassnent of an
enpl oyee by an inmate as defined in section 240.32 of the penal |aw for,
any hom ci de offense defined in article one hundred twenty-five of the
penal law, for any sex offense defined in article one hundred thirty of
the penal law, or for an offense defined in section 255.25, 255.26 or
255.27 of the penal law shall be eligible to participate in a work
rel ease program as defined in subdivision three of this section. Nor
shall any person under sentence for any sex offense defined in article
one hundred thirty of the penal |aw OR SEXUAL PERFORMANCE BY A CHI LD
OFFENSES DEFI NED I N ARTI CLE TWO HUNDRED S| XTY- THREE OF THE PENAL LAW be
eligible to participate in a community services program as defined in
subdivision five of this section. Notw thstanding the foregoing, no
person who is an otherwise eligible inmate who is under sentence for a
crime involving: (a) infliction of serious physical injury upon another
as defined in the penal |aw or (b) any other offense involving the use
or threatened use of a deadly weapon nmay participate in a tenporary
rel ease programw thout the witten approval of the comm ssioner. The
commi ssi oner shall promul gate regul ations giving direction to the tenpo-
rary release conmrittee at each institution in order to aid such commt-
tees in carrying out this nandate.

S 2. The openi ng paragraph of subdivision 2 of section 851 of the
correction law, as anended by chapter 252 of the laws of 2005, is
amended to read as foll ows:

"Eligible inmate" neans: a person confined in an institution who is
eligible for release on parole or who will becone eligible for rel ease
on parole or conditional release within two years. Provided, that a
person under a deterninate sentence as a second fel ony drug offender for
a class B felony offense defined in article two hundred twenty of the
penal |aw, who was sentenced pursuant to section 70.70 of such |[aw,
shall not be eligible to participate in a tenporary rel ease program
until the time served under inprisonnment for his or her deternmnate
sentence, including any jail time credited pursuant to the provisions of
article seventy of the penal law, shall be at |east eighteen nonths. In
the case of a person serving an indeternm nate sentence of inprisonnent
i nposed pursuant to the penal lawin effect after Septenber one, nine-
teen hundred sixty-seven, for the purposes of this article parole eligi-
bility shall be upon the expiration of the mninmumperiod of inprison-
ment fixed by the court or where the court has not fixed any peri od,
after service of the m ninumperiod fixed by the state board of parole.
If an inmate is denied release on parole, such inmate shall not be
deened an eligible inmate until he or she is within two years of his or
her next schedul ed appearance before the state parole board. In any case
where an inmate is denied release on parole while participating in a
tenporary rel ease program the departnent shall review the status of the
inmate to deternmine if continued placenent in the program is appropri-
ate. No person convicted of any escape or abscondi ng of fense defined in
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article two hundred five of the penal |aw shall be eligible for tenpo-
rary release. Nor shall any person under sentence for any sex offense
defined in article one hundred thirty of the penal law OR SEXUAL
PERFORVANCE BY A CH LD OFFENSE DEFINED IN ARTICLE TWO HUNDRED
SI XTY- THREE OF THE PENAL LAWbe eligible to participate in a community
services program as defined in subdivision five of this section.
Not wi t hst andi ng the foregoing, no person who is an otherwise eligible
inmate who s wunder sentence for a crime involving: (a) infliction of
serious physical injury upon another as defined in the penal law, (b) a
sex offense involving forcible conpulsion, or (c) any other offense
i nvol ving the use or threatened use of a deadly weapon my participate
in a tenporary release program wthout the witten approval of the
commi ssioner. The conmm ssioner shall promulgate regulations giving
direction to the tenporary release commttee at each institution in
order to aid such commttees in carrying out this mandate.

S 3. Paragraph (h) of subdivision 2 of section 65.10 of the penal |aw,
as anmended by chapter 508 of the laws of 2001, is anmended to read as
fol | ows:

(h) Performservices for a public or not-for-profit corporation, asso-
ciation, institution or agency, including but not Iimted to services
for the division of substance abuse services, services in an appropriate
community program for renoval of graffiti frompublic or private proper-
ty, including any property danmaged in the wunderlying offense, or
services for the nmaintenance and repair of real or personal property
mai ntai ned as a cenetery plot, grave, burial place or other place of
interment of human renmins. Provided however, that the perfornmance of
any such services shall not result in the displacenment of enployed work-
ers or in the inpairnment of existing contracts for services, nor shal
the performance of any such services be required or permtted in any
establishnment involved in any | abor strike or |ockout. The court nay
establish provisions for the early termnation of a sentence of
probati on or conditional discharge pursuant to the provisions of subdi-
vision three of section 410.90 of the crimnal procedure |aw after such
servi ces have been conpleted. Such sentence may only be inposed upon
conviction of a m sdeneanor, violation, or class D or class E fel ony, or
a youthful offender finding replacing any such conviction, where the
def endant has consented to the anobunt and conditions of such service.
NOTW THSTANDI NG ANY OTHER PROVISION OF LAW SUCH SENTENCE MAY NOT BE
| MPOSED UPON ANY PERSON CONVI CTED OF ANY SEX OFFENSE DEFINED IN ARTI CLE
ONE HUNDRED THIRTY OF TH S CHAPTER, ANY SEXUAL PERFORMANCE BY A CHI LD
OFFENSE DEFI NED | N ARTI CLE TWD HUNDRED SI XTY- THREE OF THI S CHAPTER OR AN
OFFENSE DEFI NED | N SECTI ON 255.25 OF TH S CHAPTER,

S 4. Section 870 of the correction |law, as anmended by chapter 71 of
the laws of 1976, is anended to read as foll ows:

S 870. Establishnent of program The sheriff, upon approval of the
| egi sl ati ve body of the county, may establish a work release program
pursuant to which prisoners, sentenced to and confined in any county
jail under his jurisdiction, nmay be granted the privilege of |eaving
confinenment for the purpose of working at gainful enploynment, partic-
ipating in a privately or publicly sponsored program of vocationa
training, wth or wthout conpensation, or attending an educationa
institution. The work rel ease program may al so include the release from
confinenment during necessary and reasonable hours for the purpose of
caring for the prisoner's famly. NOTW THSTANDI NG ANY OTHER PROVI SI ON
OF LAW NO PERSON WHO HAS BEEN CONVI CTED OF ANY SEX OFFENSE DEFI NED I N
ARTI CLE ONE HUNDRED THI RTY OF THE PENAL LAW ANY SEXUAL PERFORVMANCE BY A
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CHI LD OFFENSE DEFI NED I N ARTI CLE TWD HUNDRED SI XTY- THREE OF THE PENAL
LAW OR AN OFFENSE DEFI NED I N SECTI ON 255.25 OF THE PENAL LAW SHALL BE
ELI G BLE TO PARTI Cl PATE I N A WORK RELEASE PROGRAM AS DEFINED IN TH'S
SECTI ON.

S 5. This act shall take effect imedi ately, provided, however, that
t he amendnents to the openi ng paragraph of subdivision 2 of section 851
of the <correction |aw made by section one of this act shall be subject
to the expiration and reversion of such paragraph pursuant to section 46
of chapter 60 of the laws of 1994, as anmended when upon such date, the
provi sions of section two of this act shall take effect.



