Co~NOoOUI~,WNE

STATE OF NEW YORK

3643
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

I ntroduced by M of A PHEFFER -- Milti-Sponsored by -- M of A FlIELDS,
GABRYSZAK -- read once and referred to the Conmttee on Consuner
Affairs and Protection

AN ACT to anend the general business law, in relation to the registra-
tion of home inprovenent contractors; and to anend the state finance
law, in relation to establishing the honme inprovenent trust fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 770 of +the general business |aw is anended by
addi ng six new subdivisions 8, 9, 10, 11, 12 and 13 to read as foll ows:

8. "CERTI FI CATE" MEANS A CERTI FI CATE OF REG STRATI ON | SSUED UNDER THI S
ARTI CLE.

9. "BOARD' MEANS THE NEW YORK STATE CONSUMER PROTECTI ON BOARD.

10. "DI RECTOR' MEANS THE EXECUTI VE DI RECTOR OF THE STATE CONSUMER
PROTECTI ON BOARD.

11. "FUND' MEANS THE HOVE | MPROVEMENT TRUST FUND ESTABLI SHED PURSUANT
TO SECTI ON NI NETY- NI NE- Q OF THE STATE FI NANCE LAW

12. " PRI VATE RESI DENCE" MEANS A SINGLE FAM LY DWELLI NG A CONDOM NI UM
A COOPERATI VE APARTMENT OR A MULTI FAM LY DWELLI NG CONSI STI NG OF NOT MORE
THAN TVWELVE RENTAL UNI TS.

13. "FINAL JUDGVENT" MEANS ANY FI NAL JUDGVENT OBTAINED IN A COURT OF
COVPETENT JURI SDI CTI ON, FI NAL AWARD | N ARBI TRATI ON OR FI NAL DI SPCSI TI ON
OF A BANKRUPT' S ESTATE.

S 2. The general business |law is anended by addi ng el even new secti ons
770-a, 770-b, 770-c, 770-d, 770-e, 770-f, 770-g, 770-h, 770-i, 770-j and
770-k to read as foll ows:

S 770-A. REGQ STRATION REQUI RED. 1. ON OR AFTER MARCH FI RST, TWO THOU
SAND TEN, NO PERSQN, FI RM OR CORPCRATI ON SHALL HOLD HI MSELF, HERSELF, OR
| TSELF OQUT TO BE A HOVE | MPROVEMENT CONTRACTOR | N NEW YORK STATE W THOUT
FI RST REG STERING W TH THE BOARD AS PROVIDED IN TH S ARTI CLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO6871-01-9
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2. THE FOLLOWN NG PERSONS AND ORGANI ZATI ONS ARE NOT REQUI RED TO REG S-
TER AS HOMVE | MPROVEMENT CONTRACTORS:

(A) THE STATE, MUNI Cl PALI TI ES OF THE STATE, OR ANY DEPARTMENT OR ACEN-
CY OF THE STATE OR SUCH MUNI ClI PALI TI ES;

(B) THE UNI TED STATES OR ANY OF | TS DEPARTMENTS OR AGENCI ES; AND

(© ANY SCHOOL, PUBLIC OR PRIVATE, OFFERI NG AS PART OF A VOCATI ONAL
EDUCATI ON PROGRAM COURSES AND TRAI NI NG I N ANY ASPECT OF HOVE | MPROVE-
VENTS.

S 770-B. INITIAL APPLI CATI ON FOR REGQ STRATI ON. 1. ANY PERSQON, FIRM OR
CORPCORATI ON SEEKI NG A CERTI FI CATE OF REGQ STRATI ON AS A HOMVE | MPROVEMENT
CONTRACTOR SHALL FILE WTH THE BOARD AN APPLI CATI ON FOR REG STRATI ON I N
SUCH FORM AND DETAI L AS THE BOARD SHALL PRESCRI BE, | NCLUDI NG THE FOLLOW
I NG

(A) THE NAVE AND RESI DENCE ADDRESS OF THE APPLI CANT;

(B) THE BUSI NESS NAME, |F OTHER THAN THAT OF THE APPLI CANT,;

(© THE PLACE, INCLUDING THE CITY, TOMN OR VILLAGE, WTH THE STREET
AND NUMBER, WHERE THE BUSI NESS | S TO BE LOCATED,

(D) THE BUSI NESS TELEPHONE OF THE APPLI CANT;

(E) THE LENGTH OF TI ME THAT THE APPLI CANT HAS BEEN A HOVE | MPROVEMENT
CONTRACTOR;, AND

(F) A SVWORN STATEMENT BY THE APPLI CANT THAT THE | NFORVATI ON SET FORTH
IN THE APPLI CATI ON | S CURRENT AND ACCURATE.

2. SUCH APPLICATION SHALL I NCLUDE A STATEMENT | NDI CATI NG WHETHER OR
NOT THE APPLI CANT HAS:

(A) BEEN CONVI CTED OF ANY CRI ME DEFI NED I N ARTI CLE ONE HUNDRED FI FTY-
FIVE OF THE PENAL LAWOR ARTI CLE TVWENTY-TWO-A OF THIS CHAPTER OR IS A
DEBTOR ON ANY UNPAI D CIVIL JUDGVENT RELATING TO WORK AS A HOVE | MPROVE-
MENT CONTRACTOR; AND

(B) AT ANY TIME |IN THE PAST BEEN | SSUED A REG STRATI ON PURSUANT TO
TH' S ARTICLE, AND I F SO, WHETHER SUCH REG STRATI ON WAS EVER REVOKED OR
SUSPENDED.

3. EXCEPT AS OTHERW SE PROVI DED | N OR | NCONSI STENT W TH THE PROVI SI ONS
OF TH'S ARTICLE, ALL OF THE PROVI SIONS OF THE BUSI NESS CORPCORATI ON LAW
PERTAI NI NG TO THE STATUTORY DESI GNATI ON OF THE SECRETARY OF STATE AS
AGENT FOR SERVI CE OF PROCESS, THE DESI GNATI ON OF A REG STERED AGENT FOR
SERVI CE OF PRCCESS, THE MANNER OF EFFECTUATI ON OF SERVICE OF PROCESS,
AND MATTERS | NCI DENTAL OR RELATED THERETO SHALL APPLY TO THE REGQ STRA-
TION REQUI RED BY THI S ARTI CLE W TH SUCH MODI FI CATI ONS AS MAY BE NECES-
SARY TO ADAPT SUCH LANGUAGE TO THE REG STRATI ON REQUI RED BY THI S ARTI -
CLE. SUCH PROVI SI ONS SHALL APPLY WTH THE SAME FORCE AND EFFECT AS |IF
THOSE PROVI SIONS HAD BEEN SET FORTH IN FULL IN TH' S ARTI CLE EXCEPT TO
THE EXTENT THAT ANY PROVI SI ON |'S EI THER | NCONS|I STENT W TH A PROVI SI ON OF
TH' S ARTI CLE OR NOT RELEVANT TO THE REG STRATI ON REQUI RED BY THI' S ARTI -
CLE, UNLESS A DI FFERENT MEANI NG | S CLEARLY REQUI RED.

4. THE BOARD MAY REFUSE TO | SSUE A REG STRATI ON TO ANY PERSON WHOM | T
FINDS HAS BEEN CONVICTED OF ANY CRI ME DESCRI BED | N PARAGRAPH (A) OF
SUBDI VI SION TWO OF THI S SECTI ON, OR FAILED TO PAY ANY FINAL CVIL JUDG
MENT, RELATI NG TO WORK AS A HOMVE | MPROVEMENT CONTRACTOR, | F SUCH REFUSAL
WLL, [INITS JUDGVENT, BEST PROMOTE THE | NTERESTS OF THE PECPLE OF THI S
STATE.

S 770-C. TERMS. A REQ STRATI ON | SSUED OR RENEVED UNDER THE PROVI SI ONS
OF TH S ARTI CLE SHALL ENTI TLE A PERSON TO ACT AS A REGQ STERED HOME
| MPROVEMENT CONTRACTOR IN THE STATE OF NEW YORK FOR A PERIGD OF TWO
YEARS FROM THE EFFECTI VE DATE OF THE REG STRATI ON.

S 770-D. REG STRATI ON RENEWAL. 1. ANY REGQ STRATI ON GRANTED UNDER THI S
ARTI CLE MAY BE RENEWED BY THE BOARD UPON APPLI CATI ON AND PAYMENT OF THE
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FEE FOR SUCH RENEWAL BY THE HOLDER THERECF, |IN SUCH FORM AS THE BOARD
MAY PRESCRI BE.

2. THE BOARD SHALL HAVE THE AUTHORI TY TO ASSI GN STAGGERED EXPI RATI ON
DATES FOR REG STRATI ONS AT THE TIME OF RENEWAL. | F THE ASSI GNED DATE
RESULTS |IN A TERM THAT EXCEEDS TVENTY- FOUR MONTHS, THE APPLI CANT SHALL
PAY AN ADDI TI ONAL PRO- RATED ADJUSTMENT TOGETHER W TH THE REGULAR RENEWAL
FEE.

3. THE BOARD MAY REFUSE TO RENEW OR MAY REVOKE OR SUSPEND, THE REGQ S-
TRATI ON OF ANY HOVE | MPROVEMENT CONTRACTOR | F SUCH REFUSAL, SUSPENSI ON
OR REVOCATION IS REASONABLY NECESSARY TO PROTECT THE | NTERESTS OF THE
PEOPLE OF THI S STATE. THE BOARD MAY REI NSTATE SUCH REGQ STRATI ON VHERE
SUCH GROUNDS FOR REFUSAL, SUSPENSI ON, OR REVOCATI ON NO LONGER EXI ST.

S 770-E. FEES. 1. EACH ORI G NAL APPLI CATI ON OR APPLI CATI ON FOR RENEWAL
FOR REGQ STRATION AS A HOVE | MPROVEMENT CONTRACTOR SHALL BE ACCOMPANI ED
BY A FEE OF ONE HUNDRED FI FTY DOLLARS FOR EACH BIENNIAL REGQ STRATI ON
PERI OD.

2. NOTMICE IN WRITING IN THE MANNER AND FORM PRESCRI BED BY THE BOARD
SHALL BE G VEN TO THE BOARD AT I TS OFFI CES | N ALBANY W THI N TEN DAYS OF
CHANGES OF NAME OR ADDRESS BY REGQ STERED HOVE | MPROVEMENT CONTRACTCRS,
EXCEPT THOSE MADE ON A RENEWAL APPLI CATION. THE FEE FOR FILING EACH
CHANGE OF NAME OR ADDRESS NOTI CE SHALL BE TEN DOLLARS.

3. IN THE CASE OF LGSS, DESTRUCTI ON OR DAVAGE, THE BOARD MNAY, UPON
SUBM SSION OF A REQUEST IN SUCH FORM AND MANNER AS THE BOARD NMNAY
PRESCRI BE, | SSUE A DUPL|I CATE REG STRATI ON UPON PAYMENT OF A FEE OF TEN
DCOLLARS.

4. THE FEES PROVI DED FOR BY THI S SECTI ON SHALL NOT BE REFUNDABLE.

S 770-F. PRACTI CES OF REG STRANTS. 1. EACH HOVE | MPROVEMENT CONTRACTOR
ENGAGED | N MAKI NG HOVE | MPROVEMENT CONTRACTS SHALL EXHIBIT H' S, HER, OR
I TS CERTI FI CATE UPON THE REQUEST OF ANY | NTERESTED PARTY.

2. NO PERSQON, FI RM OR CORPORATI ON SHALL:

(A) PRESENT OR ATTEMPT TO PRESENT, AS H'S, HER, OR ITS O, THE REG S-
TRATI ON OF ANOTHER;

(B) KNOWNGLY G VE FALSE EVIDENCE OF A MATERI AL NATURE TO THE BOARD
FOR THE PURPCSE OF PROCURI NG A REG STRATI ON,

(© FALSELY REPRESENT HI MSELF, HERSELF, OR | TSELF AS A REQ STERED HOVE
| MPROVEMENT CONTRACTOR;

(D) USE OR ATTEMPT TO USE A REG STRATI ON WHI CH HAS EXPI RED,

(E) OFFER TO MAKE CR MAKE ANY HOVE | MPROVEMENT W THOUT HAVING A
CURRENT REQ STRATI ON AS | S REQUI RED UNDER THI S ARTI CLE;

(F) REPRESENT I N ANY MANNER THAT HI'S, HER, OR I TS REG STRATI ON CONSTI -
TUTES AN ENDORSEMENT OF THE QUALITY OF WORKMANSHI P OR COVPETENCY OF THE
CONTRACTOR.

3. REQ STRATI ONS | SSUED TO HOVE | MPROVEMENT CONTRACTORS SHALL NOT BE
TRANSFERABLE OR ASSI GNABLE.

S 770-G SURETY BONDI NG REQUI REMENT. 1. AS A CONDI TI ON TO OBTAI NI NG A
REG STRATI ON PURSUANT TO THI S ARTI CLE, EVERY HOME | MPROVEMENT CONTRACTOR
APPLI CANT WHO | S APPLYI NG FOR A REG STRATI ON AND FOR WHOM THE TOTAL CASH
PRICE OF ALL OF H'S, HER, OR I TS HOVE | MPROVEMENT CONTRACTS WTH ALL
HS HER OR |TS CUSTOMERS | S LESS THAN FI VE HUNDRED THOUSAND DOLLARS
DURI NG THE PERI GD OF TWELVE CONSECUTI VE MONTHS PRI OR TO APPLYING FOR A
REG STRATI ON SHALL OBTAIN AND CONTI NUE | N EFFECT A SURETY BOND I N THE
AMOUNT OF TEN THOUSAND DOLLARS EXECUTED BY A SURETY COWPANY AUTHORI ZED
TO TRANSACT BUSI NESS IN TH S STATE.

2. AS A CONDI TION OF OBTAI NI NG A REG STRATI ON PURSUANT TO THI S ARTI -
CLE, EVERY HOME | MPROVEMENT CONTRACTOR APPLI CANT WHO | S APPLYING FOR A
REG STRATION AND FOR WHOM THE TOTAL CASH PRICE OF ALL OF H' S, HER, OR
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| TS HOVE | MPROVEMENT CONTRACTS WTH ALL H'S, HER, OR ITS CUSTOVERS IS
BETWEEN FI VE HUNDRED THOUSAND DOLLARS BUT LESS THAN ONE M LLI ON DOLLARS
DURI NG THE PERI OD OF TWELVE CONSECUTI VE MONTHS PRI OR TO APPLYING FOR A
REG STRATI ON SHALL OBTAIN AND CONTINUE I N EFFECT A SURETY BOND I N AN
AMOUNT OF TVENTY- FI VE THOUSAND DOLLARS EXECUTED BY A SURETY COVPANY
AUTHORI ZED TO TRANSACT BUSI NESS I N THI S STATE.

3. AS A CONDI TION OF OBTAI NI NG A REG STRATI ON PURSUANT TO THI S ARTI -
CLE, EVERY HOME | MPROVEMENT CONTRACTOR APPLI CANT WHO | S APPLYING FOR A
REG STRATION AND FOR WHOM THE TOTAL CASH PRICE OF ALL OF H' S, HER, OR
| TS HOVE | MPROVEMENT CONTRACTS WTH ALL H'S, HER, OR ITS CUSTOVERS IS
ONE M LLION DCLLARS OR GREATER DURI NG THE PERI CD OF TWELVE CONSECUTI VE
MONTHS PRI OR TO APPLYI NG FOR A REG STRATI ON SHALL OBTAI N AND CONTI NUE I N
EFFECT A SURETY BOND | N AN AMOUNT OF FI FTY THOUSAND DOLLARS EXECUTED BY
A SURETY COVPANY AUTHORI ZED TO TRANSACT BUSI NESS | N THI S STATE.

4. THE BOND SHALL BE CONDI TI ONED ON THE HOVE | MPROVEMENT CONTRACTOR S
PAYMENT OF ANY FI NAL JUDGVENT ENTERED AGAINST SUCH HOVE | MPROVEMENT
CONTRACTOR FOR LOSSES OR DAMAGES SUSTAI NED BY THE OMNER AS A RESULT OF
THE BREACH OF THE HOME | MPROVEMENT CONTRACT WTHI N THI S STATE, AND ANY
CIVIL PENALTIES ASSESSED AGAINST A HOMVE | MPROVEMENT CONTRACTOR FOR
VI OLATIONS OF THI S ARTI CLE.

5. RECOVERY AGAI NST ANY BOND SHALL BE MADE BY THE BOARD ON BEHALF OF
AN OMER OR OMERS WHO OBTAI N A JUDGVENT AGAI NST THE HOVE | MPROVEMENT
CONTRACTOR FOR AN ACT OR OM SSION ON VHICH THE BOND | S CONDI TIONED, | F
THE ACT OR OMSSION OCCURRED DURING THE TERM OF THE BOND. THE TOTAL
LIABILITY | MPOSED ON THE SURETY BOND UNDER THI S SECTI ON FOR ALL BREACHES
OF THE BOND CONDI TION IS LIM TED TO THE FACE AMOUNT OF THE BOND. SUCH
LIABILITY IS LIMTED TO THE AMOUNT OF THE JUDGVENT. | N NO EVENT SHALL
THE SURETY ON A BOND BE LI ABLE FOR TOTAL CLAIMS I N EXCESS OF THE BOND
AMOUNT, REGARDLESS OF THE NUMBER OR NATURE OF CLAI Ms MADE AGAI NST THE
BOND OR THE NUMBER OF YEARS THE BOND REMAI NED I N FORCE.

6. ANY SURETY ISSU NG A BOND PURSUANT TO THIS SECTION SHALL BE
REQUI RED TO PROVI DE THI RTY DAYS NOTI CE TO THE BOARD PRI OR TO THE EFFEC
TI VE DATE OF CANCELLATI ON OF THE BOND.

7. THE FAILURE OF A HOMVE | MPROVEMENT CONTRACTOR TO MAI NTAI N SUCH A
BOND AND SATI SFY ALL CLAI MS AGAI NST THE BOND, SHALL RESULT IN THE | MVE-
DI ATE REVOCATI ON OF THE REGQ STRATI ON OF SUCH HOVE | MPROVEMENT CONTRAC-
TOR.

S 770-H HOMVE | MPROVEMENT TRUST FUND. 1. THE HOVE | MPROVEMENT TRUST
FUND ESTABLI SHED PURSUANT TO SECTI ON NI NETY- NI NE- Q OF THE STATE FI NANCE
LAW SHALL PROVI DE FOR THE PAYMENT OF OUTSTANDI NG AWARDS TO AGGRI EVED
CONSUMERS AND FI NES ONED TO THE BOARD.

(A) HOVE | MPROVEMENT CONTRACTORS NMAY ELECT TO PARTI Cl PATE I N THE FUND
IN LI EU OF FURNI SHE NG A BOND AS REQUI RED BY SECTI ON SEVEN HUNDRED SEVEN-
TY-G OF TH S ARTI CLE.

(B) ANY HOVE | MPROVEMENT CONTRACTOR APPLI CANT WHO ELECTS TO PARTIC
| PATE |IN THE FUND MJUST SUBM T TO THE BOARD A CHECK I N THE AMOUNT OF TWO
HUNDRED DOLLARS, MADE PAYABLE TO THE BOARD, BEFORE A REG STRATI ON SHALL
BE | SSUED. ANY BONDED REG STRANT NMAY ELECT TO PARTI Cl PATE I N THE FUND I N
LIEU OF CONTINUED COWPLI ANCE W TH THE BOND REQUI REMENT BY CAUSI NG THE
BOARD TO RECEI VE A CHECK I N THE AMOUNT OF TWO HUNDRED DOLLARS, MADE
PAYABLE TO THE BOARD, PRI OR TO THE EXPI RATI ON OR CANCELLATI ON DATE OF
THE REGQ STRANT' S BOND. ALL FUND PARTI Cl PANTS WHO ELECT TO CONTINUE TO
PARTI Cl PATE IN THE FUND SHALL CONTRI BUTE TWO HUNDRED DCOLLARS UPON EACH
RENEWAL OF THEI R REG STRATI ON. ANY FUND PARTI CI PANT WHO ELECTS NOT TO
CONTI NUE TO PARTI Cl PATE I N THE FUND AT THE TI ME OF RENEWAL SHALL FURNI SH
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A BOND I N ACCORDANCE W TH SECTI ON SEVEN HUNDRED SEVENTY-G OF TH S ARTI -
CLE BEFORE THE RENEWAL REG STRATI ON SHALL BE | SSUED.

(© FUND PARTI Cl PANTS MAY DI SCONTI NUE THEI R PARTI Cl PATI ON | N THE FUND
AT ANY TI ME BY FI LI NG A BOND PURSUANT TO SECTI ON SEVEN HUNDRED SEVENTY- G
OF TH S ARTI CLE.

(D) PARTICIPATION I N THE FUND SHALL NOT RELI EVE A REGQ STRANT OF ANY
OBLI GATION TO PAY AWARDS OR FI NES | MPOSED BY THE BOARD OR JUDGMVENTS OR
ARBI TRATI ON AWARDS RENDERED AGAI NST A REG STRANT BY A COURT OF COVPETENT
JURI SDI CTI ON. I N THE EVENT THAT A CONTRACTOR S REG STRATION IS REVOKED,
SURRENDERED OR THE CONTRACTOR FAILS TO RENEWH'S, HER OR | TS REAQ STRA-
TION, AND THE FUND I'S | NVADED TO PAY AN AWARD, FI NE OR JUDGVENT THAT WAS
RENDERED AGAI NST SUCH CONTRACTOR PURSUANT TO THE PROVI SIONS HEREIN, NO
REG STRATI ON  SHALL BE | SSUED OR REI NSTATED TO SUCH CONTRACTOR OR TO ANY
HOVE | MPROVEMENT BUSI NESS I N WHI CH SUCH CONTRACTOR | S AN OFFI CER, SHARE-
HOLDER, PARTNER OR PRI NCI PAL, UNLESS THE AMOUNT OR AMOUNTS PAID OUT OF
THE FUND ON BEHALF OF SUCH CONTRACTOR |'S REI MBURSED BY SUCH CONTRACTOR
I N FULL.

(E) I'N THE EVENT THAT A HOVE | MPROVEMENT CONTRACTOR S REGQ STRATION IS
REVOKED, SURRENDERED OR THE CONTRACTOR FAILS TO RENEWH' S, HER OR I TS
REG STRATI ON AND THE FUND IS | NVADED TO PAY AN AWARD, FINE OR JUDGVENT
THAT WAS RENDERED AGAI NST SUCH CONTRACTOR, PURSUANT TO THE PROVI SI ONS
HEREI N, THE DI RECTOR OR H'S OR HER DESI GNEE SHALL HAVE DI SCRETION TO
EXCLUDE SUCH CONTRACTOR, OR ANY HOVE | MPROVEMENT BUSI NESS I N WH CH SUCH
CONTRACTOR | S A PRI NCI PAL, FROM FUTURE PARTI Cl PATION IN THE FUND. THE
DIRECTOR OR H'S OR HER DESI GNEE MAY, IN H S OR HER DI SCRETI ON, REQUI RE
SUCH HOVE | MPROVEMENT CONTRACTOR TO OBTAIN A BOND PURSUANT TO SECTI ON
SEVEN HUNDRED SEVENTY-G OF THI S ARTI CLE.

2. (A THE DI RECTOR MAY REQUI RE THAT DI SBURSEMENTS BE MADE FROM THE
FUND TO PAY OUTSTANDI NG AWARDS TO CONSUMERS AND FI NES OWED TO THE BOARD
VHEN:

(1) THE BOARD HAS CONDUCTED AN ADM NI STRATI VE HEARI NG THAT RESULTS I N
A FI NDI NG THAT A HOVE | MPROVEMENT CONTRACTOR IS IN VI OLATION OF A LAWOR
REGULATI ON ENFORCED BY THE BOARD AND THE BOARD OR A COURT OF COVPETENT
JURI SDI CTI ON  HAS RENDERED A DECI S| ON, JUDGVENT OR AN ARBI TRATI ON AWARD
AGAI NST THE CONTRACTOR FOR DAMAGES SUFFERED BY A CONSUMER ARI SI NG QUT OF
A HOVE | MPROVEMENT CONTRACT;

(1'l) THE CONTRACTOR | S ORDERED BY THE BOARD TO PAY AN AWARD TO A
CONSUMER, A FINE OR TO SATI SFY A JUDGVENT OR ARBI TRATI ON AWARD;

(I'11) THE CONTRACTOR HAS FAILED TO PAY SUCH AWARD TO A CONSUMER, A
FI NE OR SATI SFY A JUDGVENT OR ARBI TRATI ON AWARD, W THI N THI RTY DAYS OF
THE DATE OF THE BOARD S ORDER; AND

(1'V) THE BOARD HAS REVOKED THE CONTRACTOR S REGQ STRATION OR THE
CONTRACTOR HAS SURRENDERED OR FAI LED TO RENEW SUCH REG STRATI ON  AFTER
THE BOARD S ORDER.

NOTW THSTANDI NG THI'S PARAGRAPH, | F A CONTRACTOR HAS FI LED A PETI TI ON
FOR RELI EF UNDER ANY CHAPTER OF TITLE 11 OF THE UNI TED STATES CODE, THE
BOARD MAY WAI VE THE REQUI REMENTS SET FORTH | N SUBPARAGRAPHS (11), (I11)
AND (1V) OF TH S PARAGRAPH AND REQUI RE DI SBURSEMENTS TO BE MADE FROM THE
FUND.

(B) DI SBURSEMENTS SHALL NOT BE MADE FROM THE FUND TO PAY AN AWARD,
FI NE OR JUDGEMENT THAT |'S RENDERED AGAI NST:

(1) A REG STRANT WHO HAS FURNI SHED A BOND, PURSUANT TO SECTI ON SEVEN
HUNDRED SEVENTY-G OF THI S ARTI CLE; OR

(1) A HOVE | MPROVEMENT CONTRACTOR WHO WAS NEVER REGQ STERED BY THE
BOARD OR A PARTI Cl PANT | N THE FUND.
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(© DI SBURSEMENTS FROM THE FUND W LL BE MADE AT THE DI SCRETI ON OF THE
DI RECTOR OR H' S OR HER DESI GNEE, PROVI DED, HOWNEVER, THAT | NVASI ON OF THE
FUND SHALL BE LIM TED TO NO MORE THAN TWENTY THOUSAND DCLLARS FOR ALL
AWARDS, FINES AND JUDGEMENTS ARI SI NG QUT OF A SI NGLE HOVE | MPROVEMENT
CONTRACT AND ONE HUNDRED THOUSAND DCLLARS FOR ALL AWARDS, ClVIL PENAL-
TIES, AND JUDGEMENTS ATTRI BUTABLE TO ONE HOVE | MPROVEMENT CONTRACTOR.

(D) THE DI RECTOR OR HI'S OR HER DESI GNEE MAY ORDER THAT PARTI AL PAYMENT
OF AWARDS, FI NES OR JUDGMVENTS BE MADE FROM THE FUND.

(E) NOTHI NG CONTAINED IN THI S SECTI ON SHALL BE CONSTRUED TO LIMT THE
Rl GHTS AND REMEDI ES OF ANY PARTY, | NCLUDI NG THE BOARD, TO PURSUE A CAUSE
OF ACTI ON AGAI NST A HOVE | MPROVEMENT CONTRACTOR WHO IS A PARTI Cl PANT | N
THE FUND.

(F) NOTHI NG CONTAINED IN THI S SECTI ON SHALL BE CONSTRUED TO CREATE A
RIGHT OF ANY PERSON TO A PORTI ON OF ANY OF THE FUND, EXCEPT IN THE CASE
OF AN AWARD DULY MADE BY THE DI RECTOR PURSUANT TO THE PROVI SIONS OF THI S
SECTI ON.

(G NOTHI NG CONTAINED IN THI' S SECTI ON SHALL BE CONSTRUED TO PROVI DE
FOR THE PAYMENT OF AWARDS OR JUDGVENTS RENDERED AGAI NST FUND PARTI C-
| PANTS | N PERSONAL | NJURY ACTI ONS.

3. THE DI RECTOR SHALL, BY JANUARY THI RTY-FI RST OF EACH YEAR, CAUSE AN
ACCOUNTI NG TO BE MADE OF ALL OF THE FUND S ACTI VI TI ES DURI NG THE PRECED-
I NG CALENDAR YEAR.

S 770-1. PONERS OF THE BOARD. 1. THE BOARD SHALL PROMULGATE SUCH RULES
AND REGULATIONS AS ARE DEEMED NECESSARY TO EFFECTUATE THE PURPOSES OF
TH' S ARTI CLE, AND SHALL PROVI DE WRI TTEN NOTI FI CATION OF THE PROVI SI ONS
OF TH S ARTICLE TO ALL HOMVE | MPROVEMENT CONTRACTORS REG STERED PURSUANT
TO TH S ARTI CLE.

2. THE BOARD SHALL HAVE THE PONER TO ENFORCE THE PROVISIONS OF TH'S
ARTI CLE AND UPON COVPLAI NT OF ANY PERSON, OR UPON THE DI RECTOR S I NI TI -
ATIVE, TO I NVESTI GATE ANY VI OLATI ON THEREOF OR TO | NVESTI GATE THE BUSI -
NESS, BUSINESS PRACTICES AND BUSINESS METHODS OF ANY PERSON, FIRM
LI M TED LI ABI LI TY COVPANY, PARTNERSHI P OR CORPORATI ON APPLYI NG FOR OR
HOLDI NG A REG STRATI ON AS A DOCUMENT DESTRUCTI ON CONTRACTOR, |IF IN THE
OPINION OF THE DI RECTOR SUCH | NVESTIGATION IS WARRANTED. EACH SUCH
APPLI CANT OR REGQ STRANT SHALL BE OBLI GED, ON REQUEST OF THE DI RECTOR, TO
SUPPLY SUCH | NFORVATI ON, BOOKS, PAPERS OR RECORDS AS MAY BE REQUI RED
CONCERNING H'S, HER OR I TS BUSINESS, BUSINESS PRACTICES OR BUSI NESS
METHODS, OR PROPOSED BUSI NESS PRACTI CES OR METHODS. FAI LURE TO COWPLY
WTH A LAWFUL REQUEST OF THE DI RECTOR SHALL BE A GROUND FOR DENYI NG AN
APPLI CATION FOR A REGQ STRATI ON, OR FOR REVOKI NG SUSPENDI NG, OR FAI LI NG
TO RENEW A REGQ STRATI ON | SSUED UNDER THI S ARTI CLE.

3. THE BOARD SHALL HAVE THE PONER TO REVOKE OR SUSPEND ANY REQ STRA-
TION, OR IN LIEU THEREOF TO | MPOSE A FI NE NOT EXCEEDI NG ONE THOUSAND
DOLLARS PAYABLE TO THE BOARD, OR REPRI MAND ANY REG STRANT OR DENY AN
APPLI CATION FOR A REG STRATI ON OR RENEWAL THEREOF UPON PROOF THAT THE
APPLI CANT OR REGQ STRANT HAS:

(A) VI OLATED ANY OF THE PROVISIONS OF THIS ARTICLE OR THE RULES AND
REGULATI ONS PROMULGATED PURSUANT TO THI S ARTI CLE;

(B) PRACTI CED FRAUD, DECEIT OR M SREPRESENTATI ON;

(© MADE A MATERI AL M SSTATEMENT | N THE APPLI CATI ON FOR OR RENEWAL OF
H S OR HER REG STRATI ON,

(D) DEMONSTRATED | NCOWETENCE OR UNTRUSTWORTHINESS IN H'S OR HER
ACTI ONS.

4. THE BOARD SHALL, BEFORE DENYI NG AN APPLI CATI ON FOR A REGQ STRATI ON
OR BEFORE REVCKI NG OR SUSPENDI NG ANY REG STRATI ON, OR | MPGSI NG ANY  FI NE
OR REPRIMAND, AND AT LEAST FI FTEEN DAYS PRI OR TO THE DATE SET FOR THE
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HEARI NG AND UPON DUE NOTI CE TO THE COVPLAI NANT OR OBJECTOR, NOTIFY IN
WRI TING THE APPLICANT FOR, OR THE HOLDER OF SUCH REQ STRATI ON OF ANY
CHARGE MADE AND SHALL AFFORD SUCH APPLI CANT OR REG STRANT AN OPPORTUNI TY
TO BE HEARD I N PERSON OR BY COUNSEL | N REFERENCE THERETO. SUCH WRI TTEN
NOTlI CE MAY BE SERVED BY DELI VERY OF SAME PERSONALLY TO THE APPLI CANT OR
REG STRANT, OR BY MAILING SAME BY REG STERED MAIL TO THE LAST KNOW
BUSI NESS ADDRESS OF SUCH APPLI CANT OR REQ STRANT.

5. THE HEARI NG ON SUCH CHARGES SHALL BE AT SUCH TI ME AND PLACE AS THE
BOARD SHALL PRESCRI BE AND SHALL BE CONDUCTED BY SUCH OFFI CER OR PERSON
IN THE BOARD AS THE SECRETARY OF STATE MAY DESI GNATE, WHO SHALL HAVE THE
POANER TO SUBPOENA AND BRI NG BEFORE THE OFFI CER OR PERSON SO DESI GNATED
ANY PERSON |IN TH S STATE, AND ADM NI STER AN OATH TO AND TAKE TESTI MONY
OF ANY PERSON OR CAUSE H' S OR HER DEPCSI TION TO BE TAKEN. A SUBPCENA
| SSUED UNDER THI S SECTI ON SHALL BE REGULATED BY THE CI VIL PRACTI CE LAW
AND RULES. SUCH OFFI CER OR PERSON I N THE BOARD DESI GNATED TO TAKE SUCH
TESTI MONY SHALL NOT BE BOUND BY COMMON LAW OR STATUTORY RULES OF
EVI DENCE OR BY TECHNI CAL OR FORVAL RULES OF PROCEDURE.

6. IN THE EVENT THAT THE BOARD SHALL DENY THE APPLICATION FOR  OR
REVOKE OR SUSPEND ANY SUCH REG STRATI ON, OR | MPOSE ANY FI NE OR REPRI -
MAND, | TS DETERM NATI ON SHALL BE IN VWRI TI NG AND OFFI Cl ALLY SIGNED. THE
ORI G NAL OF SUCH DETERM NATI ONS, WHEN SO SI GNED, SHALL BE FILED IN THE
OFFI CE OF THE BOARD AND COPI ES THEREOF SHALL BE MAI LED TO THE APPLI CANT
OR REG STRANT AND TO THE COVPLAI NANT W THI N TWO DAYS AFTER SUCH FI LI NG

7. THE BOARD, ACTI NG BY THE OFFI CE OR PERSON DESI GNATED TO CONDUCT THE
HEARI NG PURSUANT TO SUBDI VI SION FI' VE OF THI S SECTI ON OR BY SUCH OTHER
OFFI CER OR PERSON I N THE BOARD AS THE DI RECTOR MAY DESI GNATE, SHALL HAVE
THE PONER TO SUSPEND THE REG STRATI ON OF ANY REGQ STRANT WHO HAS BEEN
CONVICTED IN TH' S STATE OR ANY OTHER STATE OR TERRI TORY OF A FELONY OR
OF ANY M SDEMEANOR FOR A PERI GD NOT' EXCEEDI NG TH RTY DAYS PENDI NG A
HEARI NG AND A DETERM NATI ON OF CHARCGES MADE AGAI NST HHM OR HER. | F SUCH
HEARI NG | S ADJOURNED AT THE REQUEST OF THE REG STRANT, OR BY REASON OF
ANY ACT OR OM SSION BY HM OR HER OR ON H' S OR HER BEHALF, SUCH SUSPEN-
SI ON MAY BE CONTI NUED FOR THE ADDI TI ONAL PERI OD OF SUCH ADJOURNMENT.

8. THE ACTION OF THE BOARD I N GRANTING OR REFUSING TO GRANT OR TO
RENEW A REGQ STRATI ON UNDER THI S ARTI CLE OR | N REVOKI NG OR SUSPENDI NG OR
REFUSI NG TO REVOKE OR SUSPEND SUCH A REG STRATI ON OR | MPCSI NG ANY  FI NE
OR REPRI MAND SHALL BE SUBJECT TO REVI EW BY A PROCEEDI NG | NSTI TUTED UNDER
ARTI CLE SEVENTY-EIGHAT OF THE CVIL PRACTICE LAW AND RULES AT THE
I NSTANCE OF THE APPLI CANT FOR SUCH REGQ STRATI ON, THE HOLDER OF A REG S-
TRATION SO REVOKED, SUSPENDED, FINED OR REPRI MANDED OR THE PERSON
AGGERI EVED.

S 770-J. REG STRY. THE BOARD SHALL MAI NTAIN AND PUBLI SH A REG STRY OF
ALL REGQ STERED HOVE | MPROVEMENT CONTRACTORS, WHI CH SHALL LI ST AND | DEN-
TIFY, ON A COUNTY BY COUNTY BASIS, ALL REGQ STERED HOVE | MPROVEMENT
CONTRACTORS DA NG BUSINESS IN TH' S STATE. SUCH REGQ STRY SHALL BE MADE
AVAI LABLE ON THE BOARD S | NTERNET WEB SI TE AND UPDATED AS FREQUENTLY AS
PRACTI CABLE. THE BOARD SHALL ALSO MAI NTAIN A TOLL- FREE STATEW DE TELE-
PHONE NUMBER WHI CH SHALL ALLOW THE PUBLIC TO ACCESS THE | NFORVATI ON
CONTAINED ON SUCH REGQ STRY. ANY | NFORVATI ON REGARDI NG COVPLAI NTS AND
CLAI MS FI LED AGAI NST A HOVE | MPROVEMENT CONTRACTOR, | NCLUDI NG THE RESQOL-
UTI ON OF SUCH COVPLAI NTS AND CLAI M5, SHALL BE MADE AVAILABLE TO THE
PUBLI C UPON REQUEST.

S 770-K  PENALTIES. 1. ANY PERSON WHO OPERATES AS A HOVE | MPROVEMENT
CONTRACTOR W THOUT BEI NG REG STERED SHALL BE REQURED TO PAY A CIVIL
PENALTY I N THE SUM OF TWO THOUSAND DOLLARS PER HOVE | MPROVEMENT CONTRACT
ENTERED | NTO I N VI OLATI ON OF THE REG STRATI ON REQUI REMENT. HOWEVER, ANY
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SUCH PERSON AGAI NST WHOM SUCH PENALTY HAS BEEN ASSESSED MAY AVA D ALL
BUT ONE THOUSAND DOLLARS OF SUCH PENALTY BY OBTAI NI NG A REA STRATION AS
REQU RED BY THI' S ARTICLE; PROVI DED THAT APPLI CATI ON FOR SUCH REG STRA-
TION 1S MADE NOT MORE THAN TEN DAYS AFTER THE | MPOSI TI ON OF SUCH PENAL-
TY. ALL CVIL PENALTI ES COLLECTED PURSUANT TO THIS SECTION SHALL BE
DEPOSI TED TO THE CREDI T OF THE HOVE | MPROVEMENT TRUST FUND ESTABLI SHED
PURSUANT TO SECTI ON NI NETY- NI NE- Q OF THE STATE FI NANCE LAW

2. A HOVE | MPROVEMENT CONTRACTOR MAY NOT MAINTAIN A CIVIL ACTION TO
RECOVER PAYMENT FOR WORK UNDER A HOVE | MPROVEMENT CONTRACT PERFORMED | F
SUCH CONTRACTOR |'S NOT REG STERED AS REQUI RED UNDER THI' S ARTI CLE

S 3. Paragraph (a) of subdivision 1 of section 771 of +the genera
busi ness | aw, as added by chapter 421 of the laws of 1987, is anmended to
read as foll ows:

(a) The nane, address, tel ephone nunber, STATE REGQ STRATI ON NUMBER
and license nunber, if applicable, of the contractor AND THE TOLL-FREE
TELEPHONE NUMBER AND | NTERNET WEB SI TE ADDRESS MAI NTAI NED BY THE BOARD
PURSUANT TO SECTI ON SEVEN HUNDRED SEVENTY-J OF THI S ARTI CLE

S 4. Section 773 of the general business |law, as anended by chapter
587 of the laws of 1990, is anended to read as foll ows:

S 773. Violations. 1. Technical violations. Every hone inprovenent
contractor who violates any of the provisions of this article shall be
subject to a civil penalty not to exceed [one] TWO hundred FIFTY dollars
FOR EACH VI OLATI ON.

2. Substantial violations. Every home inprovenent contractor who fails
to deposit funds in an escrow account or provide a bond or contract of
indemmity or irrevocable letter of «credit in conpliance wth the
requi renents of section seventy-one-a of the lien law, or who fails to
provide a witten contract substantially in conpliance with the require-
ments of this article, shall be subject to a civil penalty not to exceed
[the greater of two hundred fifty] FIFTEEN HUNDRED dollars for each
violation or five percent of the aggregate contract price specified in
t he hone inprovenment contract; provided, however, that in no event shal
the total penalty exceed twenty-five hundred dollars for each contract.

3. Mtigating factors; defenses. In an instance where the contractor
has been shown to have commtted nmultiple violations of this article or
the provisions of section seventy-one-a of the lien |aw, the court shal
consider the following factors in assessing a civil penalty pursuant to
subdivision two of this section: the volune of business which the hone
i mprovenent contractor perforns on an annual basis, the nunber of
contracts in violation, the actual financial |oss or exposure to finan-
cial loss suffered by any owner as a result of the violations, and
whet her the home i nprovenent contractor acted in good faith or willfully
with respect to such violations. No home inprovenent contractor shall be
subject to the increased penalties provided by subdivision two of this
section if such contractor shows by a preponderance of the evidence that
the violation was not intentional and resulted froma bona fide error
made notw t hst andi ng t he mai nt enance of procedures reasonably adopted to
avoi d such a violation.

4. ALL CVIL PENALTIES COLLECTED PURSUANT TO THI S SECTI ON SHALL BE
DEPOSI TED TO THE CREDI T OF THE HOVE | MPROVEMENT TRUST FUND ESTABLI SHED
PURSUANT TO SECTI ON NI NETY- NI NE- Q OF THE STATE FI NANCE LAW

S 5. Section 775 of the general business |aw, as added by chapter 421
of the laws of 1987, is anended to read as foll ows:

S 775. Applicability. 1. This article shall not exenpt any contractor
subject to its provisions fromconplying with any local |aw with respect
to the regulation of hone inprovenent contractors, provided, however,
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that after the effective date of this article, no political subdivision
may enact a local |aw inconsistent with the provisions of section seven
hundred seventy-one of this article.

2. SECTIONS SEVEN HUNDRED SEVENTY-A, SEVEN HUNDRED SEVENTY-B, SEVEN
HUNDRED SEVENTY-C, SEVEN HUNDRED SEVENTY-D, SEVEN HUNDRED SEVENTY-E,
SEVEN HUNDRED SEVENTY-F, SEVEN HUNDRED SEVENTY- G SEVEN HUNDRED SEVEN-
TY-H, SEVEN HUNDRED SEVENTY-1, SEVEN HUNDRED SEVENTY-J AND SEVEN HUNDRED
SEVENTY-K OF THI S ARTI CLE SHALL NOT APPLY TO HOVE | MPROVEMENT CONTRAC
TORS OPERATING WTHI N ANY CITY WTH A POPULATI ON OF ONE M LLI ON OR MORE.

3. ANY LOCAL LAW REGULATI NG HOVE | MPROVEMENT CONTRACTORS THAT | S AT
LEAST AS STRICT AS THE PROVI SIONS OF THI' S ARTI CLE SHALL NOT BE DEEMED TO
BE PREEMPTED BY THE PROVI SIONS OF THI S ARTI CLE.

S 6. The state finance |law is anended by adding a new section 99-q to
read as foll ows:

S 99-Q HOVE | MPROVEMENT TRUST FUND. 1. THERE | S HEREBY ESTABLI SHED | N
THE JO NT CUSTODY OF THE STATE COMPTROLLER AND THE COW SSI ONER OF THE
DEPARTMENT OF TAXATI ON AND FI NANCE A SPECI AL REVENUE FUND TO BE KNOWN AS
THE "HOVE | MPROVEMENT TRUST FUND'. SUCH FUND SHALL CONSI ST OF ALL MONI ES
COLLECTED PURSUANT TO PARAGRAPH (B) OF SUBDI VI SION ONE OF SECTI ON  SEVEN
HUNDRED SEVENTY-H, SECTION SEVEN HUNDRED SEVENTY- K, AND SECTI ON SEVEN
HUNDRED SEVENTY- THREE OF THE GENERAL BUSI NESS LAW

2. MONIES OF THE FUND SHALL BE AVAI LABLE FOR THE PAYMENT OF OUTSTAND-
ING AWARDS TO AGGRIEVED CONSUMERS PURSUANT TO SECTI ON SEVEN HUNDRED
SEVENTY-H OF THE GENERAL BUSI NESS LAW

3. THE STATE CONSUMER PROTECTI ON BOARD SHALL ADOPT SUCH RULES AND
REGULATI ONS AS MAY BE NECESSARY FOR THE ADM NI STRATI ON OF THE FUND.

S 7. This act shall take effect on the one hundred twentieth day after
it shall have beconme a | aw, provided that the state consunmer protection
board and the departnent of state are authorized to pronulgate any and
all rules and regulations and take any other neasures necessary to
i mpl enent this act on its effective date on or before such date.



