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STATE OF NEW YORK

3508
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

Introduced by M of A CLARK -- read once and referred to the Commttee
on Correction

AN ACT to anend the correction law, the executive |aw and the penal |aw,
inrelation to nmerit time all owance and rel ease for prisoners accunu-
lating nmerit time allowance and to repeal certain provisions of the
correction law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. It is the purpose of this act to
strengthen the ability of the departnent of correctional services to
better manage its inmate popul ation through the granting or w thhol di ng
of nmerit time allowance credits. This new system seeks to prevent the
early conditional release of ill-prepared innmates, while offering
rel ease only to those i nnates who have denonstrated a wllingness and
ability to work in society through conpletion of therapeutic and treat-
ment prograns prescribed by the departnent of correctional services.

S 2. Section 803 of the correction |aw is REPEALED and a new section
803 is added to read as foll ows:

S 803. MERIT TIME ALLOMNCE AGAINST | NDETERM NATE AND DETERM NATE
SENTENCES. 1. (A) EVERY PERSON CONFI NED I N AN | NSTI TUTI ON OF THE DEPART-
MENT OR A FACILITY IN THE DEPARTMENT OF MENTAL HYG ENE SERVI NG AN | NDE-
TERM NATE OR DETERM NATE SENTENCE OF | MPRI SONMVENT, EXCEPT A PERSON SERV-
ING A SENTENCE WTH A MAXI MUM TERM OF LI FE | MPRI SONVENT, MAY RECEI VE
TI ME ALLOMNCES AGAI NST HI S OR HER SENTENCE | MPOSED BY THE COURT. SUCH
ALLOMNCES MAY BE GRANTED FOR GOCOD BEHAVI OR AND EFFI CI ENT AND W LLI NG
PERFORVANCE OF DUTIES ASSIGNED OR PROGRESS AND ACH EVEMENT |IN AN
ASS| GNED TREATMENT OR EDUCATI ON PROGRAM AND MAY BE W THHELD I N WHOLE OR
I N PART FOR BAD BEHAVI OR, VI CLATI ON OF | NSTI TUTI ONAL RULES OR FAI LURE TO
PERFORM PROPERLY I N THE DUTI ES OR PROGRAM ASSI GNED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) A PERSON SERVING AN | NDETERM NATE SENTENCE OF | MPRI SONVENT MAY
RECEI VE TI ME ALLOMNCE AGAI NST THE MAXI MUM TERM OF HI'S SENTENCE NOT TO
EXCEED ONE- THI RD OF THE MAXI MUM TERM | MPOSED BY THE COURT.

(© A PERSON SERVING A DETERM NATE SENTENCE OF | MPRI SONVENT MAY
RECEI VE TI ME ALLOMNCE AGAI NST THE TERM OF H'S SENTENCE NOTI' TO EXCEED
ONE- SEVENTH OF THE TERM | MPOSED BY THE COURT.

(D) A PERSON SERVING AN | NDETERM NATE SENTENCE OF | MPRI SONVENT MAY
RECEI VE MERI'T TI ME ALLOMNCES AGAI NST THE MAXI MUM AND M NI MUM TERM5 OR
PERIOD OF H'S OR HER SENTENCE NOT TO EXCEED I N THE AGGREGATE ONE- THI RD
OF THE TERM OR PERI OD | MPOSED BY THE COURT.

(E) A PERSON SERVING A DETERM NATE SENTENCE OF | MPRI SONMVENT MNAY
RECEIVE A MR T TI ME ALLOMNCE AGAI NST THE TERM OF H' S OR HER SENTENCE
NOT' TO EXCEED ONE- THH RD OF THE TERM | MPOSED BY THE COURT.

(F) (1) EXCEPT AS PROVIDED I N SUBPARAGRAPH (I11) OF TH'S PARAGRAPH,
EVERY PERSON UNDER THE CUSTODY OF THE DEPARTMENT OR CONFINED I N A FACI L-
ITY IN THE DEPARTMENT OF MENTAL HYd ENE SERVING AN | NDETERM NATE
SENTENCE OF | MPRI SONMENT WTH A M NI MUM PERI CD OF ONE YEAR OR MORE OR A
DETERM NATE SENTENCE OF | MPRI SONVENT OF ONE YEAR OR MORE | MPOSED PURSU-
ANT TO SECTION 70. 70 OR 70. 71 OF THE PENAL LAW NAY EARN A MERIT TIME
ALLOMNNCE.

(1) SUCH MERIT TIME ALLOMNCE SHALL NOT BE AVAI LABLE TO ANY PERSON
SERVI NG A SENTENCE | MPCSED FOR A VI OLENT FELONY OFFENSE AS DEFINED I N
SECTI ON 70. 02 OF THE PENAL LAW

(I'11) SUCH MERIT TI ME ALLOMNCE NMAY BE GRANTED WHEN AN | NVATE SUCCESS-
FULLY PARTI CI PATES | N THE WORK AND TREATMENT PROGRAM ASS|I GNED PURSUANT
TO SECTI ON EI GHT HUNDRED FIVE OF THI S ARTICLE AND WHEN SUCH | NVATE
OBTAINS A GENERAL EQUI VALENCY DI PLOVA, AN ALCOHCOL AND SUBSTANCE ABUSE
TREATMENT CERTI FI CATE, A VOCATI ONAL TRADE CERTI FI CATE FOLLOW NG AT LEAST
SI X MONTHS OF VOCATI ONAL PROGRAMM NG OR PERFORMS AT LEAST FOUR HUNDRED
HOURS OF SERVI CE AS PART OF A COMVUNI TY WORK CREW  SUCH ALLOMNCE SHALL
BE W THHELD FOR ANY SERI QUS DI SCI PLI NARY | NFRACTI ON.

2. IF A PERSON |S SERVING MORE THAN ONE SENTENCE, THE AUTHORI ZED
ALLOMNCES MAY BE GRANTED SEPARATELY AGAI NST THE MAXIMUM M NIMJM AND
DETERM NATE TERMS OF EACH SENTENCE OR, WHERE CONSECUTI VE SENTENCES ARE
I NVOLVED, AGAI NST THE AGGREGATED MAXI MUM M NI MUM AND DETERM NATE TERMS.
I N NO CASE, HOWEVER, SHALL THE TOTAL OF ALL ALLOMNCES GRANTED TO ANY
SUCH PERSON UNDER THI S SECTI ON EXCEED ONE- THI RD OF THE MAXI MUM TI ME HE
OR SHE WOULD BE REQUI RED TO SERVE, COWUTED W THOUT REGARD TO TH'S
SECTION. NO MERI T TI ME ALLOMNCE SHALL DECREASE THE M NI MUM TERM TO LESS
THAN ONE YEAR

3. THE COW SSI ONER SHALL PROMULGATE RULES AND REGULATI ONS FOR THE
GRANTI NG AND W THHOLDI NG OF MERIT TI ME ALLOMNCES AUTHORIZED BY TH'S
SECTI ON | N ACCORDANCE W TH THE CRI TERI A SPECI FIED I N THI S SECTI ON.  SUCH
RULES AND REGULATI ONS SHALL | NCLUDE PROVI SI ONS DESI GNATI NG A MERI T Tl ME
ALLOMNCE COW TTEE | N EACH CORRECTI ONAL | NSTI TUTI ON DELEGATED TO MAKE
DI SCRETI ONARY DETERM NATI ONS W TH RESPECT TO THE ALLOMNCES, THE BOCKS
AND RECORDS TO BE KEPT, AND A PROCEDURE FOR REVI EW OF THE | NSTI TUTI ONAL
DETERM NATIONS BY THE COW SSIONER.  SUCH COW TTEE SHALL REVI EW THE
RECORD OF EACH I NDI VI DUAL | NMATE EVERY SI X MONTHS BEG NNI NG FROM THE
DATE OF H'S OR HER ENTRANCE AT SUCH | NSTI TUTI ON. THE COWM TTEE SHALL
THEN DETERM NE, BASED ON THE FACTORS FOR WHI CH ALLOMANCE TIME |'S GRANT-
ED, WHETHER OR NOT TO GRANT ALLOMWANCE TI ME TO THE | NMATE. FOR EACH SI X
MONTH REVI EW PERI GD, AN | NVMATE MAY BE GRANTED MERIT TIME WH CH MNAY
REDUCE BY UP TO ONE-TH RD AN I NVATE'S M NI MUM OR DETERM NATE SENTENCE
FOR THAT SI X MONTH REVI EWPERI GD. | F AN | NMATE |'S NOT GRANTED MERI T TI ME
FOR THE SI X MONTH REVI EW PERI OD, HE OR SHE CANNOT EARN ADDI TI ONAL MERI T
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TIME I N ANY SUBSEQUENT SI X MONTH REVI EW PERI OD TO MAKE UP FOR MERI T TI ME
VH CH HAS NOT BEEN GRANTED. ADDI TI ONALLY, AN | NMATE WHO HAS BEEN GRANTED
MERIT TIME DURING A SIX MONTH REVI EW PERI OD SHALL NOT LOSE SUCH MERI T
TIME DURING A SUBSEQUENT SIX MONTH REVIEW PERI OD FOR BAD BEHAVI OR,
VI OLATI ON OF | NSTI TUTI ONAL RULES OR FAI LURE TO PERFORM PROPERLY I N THE
DUTI ES OR PROGRAM ASSI GNED.

4. ALL MERIT TI ME ALLOMNCES EARNED PURSUANT TO THI S SECTI ON SHALL BE
VESTED, ON A ONE DAY FOR EVERY THREE DAYS BASI S, EXCEPT AS MODI FIED BY
OTHER PROVI SIONS OF THI S CHAPTER

5. MERIT TI ME ALLOMNCES GRANTED PRI OR TO ANY RELEASE ON PAROLE OR TO
POST- RELEASE SUPERVI SI ON SHALL BE FORFEI TED AND SHALL NOT BE RESTORED | F
THE FORMERLY | NCARCERATED | NDI VI DUAL |'S RETURNED TO AN | NSTI TUTI ON UNDER
THE JURI SDI CTI ON OF THE DEPARTMENT FOR VI OLATI ON OF PAROLE OR POST-RE-
LEASE SUPERVI SI ON BY REASON OF A CONVI CTION FOR A CRIME COW TTED WHI LE
ON PAROLE OR POST- RELEASE SUPERVI SI ON. A PERSON WHO | S SO RETURNED NMAY,
HONEVER, SUBSEQUENTLY RECEI VE MERI T TI ME ALLOMNCES AGAI NST THE REMAI N-
I NG PORTION OF H'S OR HER MAXI MUM OR AGGREGATE MAXIMUM TERM OR PERI OD
NOT TO EXCEED IN THE AGGREGATE ONE- THI RD OF SUCH PORTI ON PROVI DED SUCH
REMAI NI NG PORTION OF H'S OR HER MAXI MUM OR AGGREGATE MAXIMUM TERM OR
PERI OD | S MORE THAN ONE YEAR

6. UPON COWVMENCEMENT OF AN | NDETERM NATE OR DETERM NATE SENTENCE THE
PROVI SIONS OF THI S SECTI ON SHALL BE FURNI SHED TO THE PERSON SERVI NG THE
SENTENCE AND THE MEANI NG OF SAME SHALL BE FULLY EXPLAI NED TO H M OR HER
BY A PERSON DESI GNATED BY THE COWM SSI ONER TO PERFORM SUCH DUTY.

7. NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW VWHENEVER MERIT TIME
ALLOMNCE |'S CLAI MED AGAI NST THE M NI MUM TERM OR PERI OD OF | MPRI SONMVENT,
| T SHALL SERVE ONLY TO ALLOW SUCH PERSON, I N THE SOLE DI SCRETI ON OF THE
STATE PAROLE BOARD, TO BE RELEASED ON PAROLE. VWHENEVER MERI T TI ME ALLOW
ANCE | S CLAI MED AGAI NST THE MAXI MUM TERM OR PERI OD OF | MPRI SONVENT,  AND
THE MAXIMUM TERM LESS ACCUMULATED MERI T TI ME ALLOMNCE CREDI TS EQUALS
THE PERSON S TI ME SERVED, SUCH PERSON SHALL BE RELEASED TO PAROLE SUPER-
VI SI ON. WHENEVER MERI T TI ME ALLOMNCE | S CLAI MED AGAINST THE TERM OF A
DETERM NATE SENTENCE, AND THE DETERM NATE TERM LESS ACCUMULATED MERI T
TI VE ALLOMNCE CREDI TS EQUALS THE I NDI VIDUAL' S TI ME SERVED, SUCH | NDI -
VI DUAL SHALL BE RELEASED TO POST- RELEASE SUPERVI SI ON.

8. EVERY PERSON EXCEPT THOSE EXCLUDED PURSUANT TO SUBDI VI SI ON ONE OF
THI'S SECTI ON WHO | S | NCARCERATED ON THE EFFECTI VE DATE OF THI S SUBDI VI -
SI ON SHALL BE ENTI TLED TO NO MORE THAN ONE MONTH OF MERI T TI ME ALLOMANCE
FOR EVERY THREE MONTHS SERVED TO BE CREDI TED AGAI NST THE M NI MUM  MAXI -
MUM AND DETERM NATE TERMS OR PERI ODS OF | MPRI SONMENT. THE AMOUNT OF
CREDI TS ACTUALLY AWARDED SHALL BE DETERM NED BY THE MERI T TI ME ALLOWANCE
COW TTEE AND APPLI ED RETROACTI VELY STARTI NG FROM THE FI RST DAY OF THE
CURRENT | NCARCERATI ON. EVERY PERSON WHO | S | NCARCERATED ON THE EFFECTI VE
DATE OF THI S SUBDI VI SI ON, AND WHO HAS ALREADY SERVED H S OR HER M NI MUM
TERM SHALL BE EVALUATED RETROACTI VELY FOR EARNED ELIGABILITY CERTIF-
| CATION. I N THAT CASE AN | MVEDI ATE PAROLE BOARD HEARI NG SHALL d VE FULL
CONS| DERATI ON TO THE MERI T TI ME ACCUMULATED.

S 3. Paragraph (a) of subdivision 2 of section 259-i of the executive
| aw, as separately anended by section 11 of part E and section 9 of part
F of chapter 62 of the laws of 2003, is anmended to read as foll ows:

(a) (i) Except as provided in subparagraph (ii) of this paragraph, at
| east one nmonth prior to the date on which an inmate my be paroled
pursuant to subdivision one of section 70.40 of the penal |aw LESS ANY
ACCUMULATED MERI T TI ME ALLOMNCE CREDI TS, a nmenber or nenbers as deter-
mned by the rules of the board shall personally interview such i nmate
and determ ne whether he OR SHE shoul d be paroled in accordance with the
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gui del i nes adopted pursuant to subdivision four of section two hundred
fifty-nine-c of this article. If parole is not granted upon such review,
the inmate shall be informed in witing within two weeks of such appear-
ance of the factors and reasons for such denial of parole. Such reasons
shall be given in detail and not in conclusory terns. The board shal
specify a date not nore than twenty-four nonths from such determ nation
for reconsideration, and the procedures to be foll owed upon reconsider-
ation shall be the sane. If the inmate is rel eased, he OR SHE shall be
given a copy of the conditions of parole OR POST-RELEASE SUPERVI SI ON.
Such conditions shall where appropriate, include a requirenment that the
[ parol ee] FORMERLY | NCARCERATED | NDI VI DUAL conply with any restitution
order, mandatory surcharge, sex offender registration fee and DNA dat a-
bank fee previously inposed by a court of conpetent jurisdiction that
applies to [the parolee] SUCH INDIVIDUAL. The board of parole OR THE
POST- RELEASE SUPERVI SOR shall indicate which restitution collection
agency established wunder subdivision eight of section 420.10 of the
crimnal procedure law, shall be responsible for collection of restitu-
tion, mandatory surcharge, sex offender registration fees and DNA dat a-
bank fees as provided for in section 60.35 of the penal law and section
ei ghteen hundred nine of the vehicle and traffic | aw

(ii) Any inmate who is scheduled for presunptive rel ease pursuant to
section eight hundred six of the correction |aw shall not appear before
the parole board as provided in subparagraph (i) of this paragraph
unl ess such inmate's scheduled presunptive release is forfeited,
canceled, or rescinded subsequently as provided in such law. In such
event, the inmate shall appear before the parole board for release
consi deration as provided in subparagraph (i) of this paragraph as soon
thereafter as is practicable.

S 4. Paragraph (a) of subdivision 2 of section 259-i of the executive
law, as anended by chapter 396 of the |aws of 1987, is anended to read
as foll ows:

(a) At |least one nonth prior to the expiration of the mninmum period
or periods of inprisonnment fixed by the court or board, LESS ANY ACCUMJ
LATED MERI T TI ME ALLOMNCE CREDI TS, a nenber or nenbers as determ ned by
the rules of the board shall personally interview an inmte serving an
i ndeterm nate sentence and determ ne whet her he OR SHE shoul d be parol ed
at the expiration of the m ninmumperiod or periods in accordance wth
the guidelines adopted pursuant to subdivision four of section two
hundred fifty-nine-c OF TH S ARTI CLE. If parole is not granted upon
such review, the inmate shall be informed in witing within two weeks of
such appearance of the factors and reasons for such denial of parole.
Such reasons shall be given in detail and not in conclusory terns. The
board shall specify a date not nore than twenty-four nonths from such
deternmination for reconsideration, and the procedures to be followed
upon reconsideration shall be the sane. If the inmate is rel eased, he OR
SHE shall be given a copy of the conditions of parole OR POST- RELEASE
SUPERVI SI ON. Such conditions shall where appropriate, include a
requirenent that the [parol ee] FORVALLY | NCARCERATED | NDI VI DUAL conply
with any restitution order and mandat ory surcharge previously inposed by
a court of conpetent jurisdiction that applies to [the parolee] SUCH
| NDI VI DUAL. The board of parol e OR POST- RELEASE SUPERVI SOR shal | i ndi -
cate which restitution collection agency established under subdivision
ei ght of section 420.10 of the crimnal procedure |aw, shall be respon-
sible for collection of restitution and mandatory surcharge as provi ded
for in section 60.35 of the penal |aw and section ei ghteen hundred ni ne
of the vehicle and traffic | aw
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S 5. Paragraph (c) of subdivision 2 of section 259-i of the executive
law, as separately anended by chapters 40 and 126 of the |aws of 1999,
is amended to read as foll ows:

(c) [(A] (1) D scretionary release on parole shall not be granted
nerely as a reward for good conduct or efficient performance of duties
whil e confined but after considering if there is a reasonabl e probabili -

ty that, if such inmate is released, he OR SHE will live and renmai n at
liberty without violating the law, and that [his] SUCH release is not
inconpatible with the welfare of society and will not so deprecate the
seriousness of his OR HER crinme as to undermne respect for law. In

making the parole release decision, the guidelines adopted pursuant to
subdi vi sion four of section two hundred fifty-nine-c of this article
shall require that the follow ng be considered: (i) the institutiona

record including programgoals and acconplishnments, academ c achieve-
ments, vocational education, training or work assignnments, therapy and
i nterpersonal relationships with staff and i nmates AND THE RECOVMENDA-
TIONS OF THE APPROPRIATE MERIT TIME ALLOMNCE COW TTEE ESTABLI SHED
UNDER SUBDI VI SI ON THREE OF SECTI ON El GHT HUNDRED THREE OF THE CORRECTI ON
LAW (ii) performance, if any, as a participant in a tenporary release
program (iii) release plans including conmunity resources, enploynent,

education and training and support services available to the inmate;

(iv) any deportation order issued by the federal governnent against the
inmate while in the custody of the department of correctional services
and any recomendati on regardi ng deportation nmade by the comm ssi oner of
the departnent of correctional services pursuant to section one hundred
forty-seven of the correction law, and (v) any statenent nade to the
board by the crime victim or the victims representative, where the
crime victimis deceased or is nentally or physically incapacitated. The
board shall provide toll free tel ephone access for crime victins. In the
case of an oral statement made in accordance w th subdivision one of
section 440.50 of the crimnal procedure |aw, the parole board nmenber
shall present a witten report of the statenent to the parole board. A
crime victims representative shall nean the crinme victims closest
surviving relative, the commttee or guardian of such person, or the
| egal representative of any such person. Such statenent submtted by the
victim or victims representative may include informtion concerning
threatening or intimdating conduct toward the victim the victins
representative, or the victinms famly, nade by the person sentenced and
occurring after the sentencing. Such information nmay include, but need
not be limted to, the threatening or intimdating conduct of any other
person who or which is directed by the person sentenced. Notw thstandi ng
the provisions of this section, in making the parole rel ease deci sion
for persons whose m ni num period of inprisonnment was not fixed pursuant
to the provisions of subdivision one of this section, in addition to the
factors listed in this paragraph the board shall consider the factors
listed in paragraph (a) of subdivision one of this section.

[(B)] (I'l) Where a crine victimor victims representative as defined
in subparagraph [(A)] (1) of this paragraph, or other person submts to
the parole board a witten statenment concerning the release of an
inmate, the parole board shall keep that individual's nane and address
confidenti al .

S 6. Subparagraphs (ii), (iii) and (iv) of paragraph (a) of subdivi-
sion 1 of section 70.40 of the penal |aw, as anmended by chapter 3 of the
| aws of 1995, are amended to read as foll ows:
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(ii) A person who is serving one or nore than one determ nate sentence
of inprisonnent | N ACCORDANCE W TH SECTI ON 70.02 OF TH S ARTI CLE shal
be ineligible for discretionary rel ease on parole.

(iit) A person who is serving one or nore than one indeterm nate
sentence of inprisonment and one or nore than one deternminate sentence
of inprisonnment which run concurrently nmay be paroled at any tinme after
the expiration of the m ninum period of inprisonnent of the indeterm -
nate sentence or sentences, or upon the expiration of [six-sevenths]
TWO- THI RDS of the termof inprisonnent of the determ nate sentence or
sentences, whichever is |ater.

(iv) A person who is serving one or nore than one indeterm nate
sentence of inprisonment and one or nore than one deternminate sentence
of inprisonnment which run consecutively nmay be paroled at any tinme after
the expiration of the sumof the mninmmor aggregate m ni num period of
the indeterm nate sentence or sentences and [ si x-sevenths] TWO THI RDS of
the termor aggregate termof inprisonment of the determnate sentence
or sentences.

S 7. Paragraph (b) of subdivision 1 of section 70.40 of the penal |aw,
as anended by chapter 1 of +the laws of 1998, is anmended to read as
fol | ows:

(b) A person who is serving one or nore than one indeterm nate or
deterninate sentence of inprisonnent shall, if he so requests, be condi-
tionally released fromthe institution in which he is confined when the
total good behavior tine allowed to him pursuant to the provisions of
the correction law, is equal to the unserved portion of his term maxi-
mum term or aggregate nmaxi numtern provided, however, that (i) in no
event shall a person serving one or nore indeterm nate sentence of
i mpri sonment and one or nore determ nate sentence of inprisonnment which
run concurrently be conditionally released until serving at |east [six-
sevent hs] TWO THI RDS of the determ nate termof inprisonnent which has
the | ongest unexpired tinme to run and (ii) in no event shall a person be
conditionally released prior to the date on which such person is first
eligible for discretionary parole release. The conditions of release,
i ncl udi ng those governi ng post-rel ease supervision, shall be such as may
be inposed by the state board of parole in accordance wth the
provi sions of the executive |aw.

Every person so rel eased shall be under the supervision of the state
board of parole for a period equal to the unserved portion of the term
maxi mumterm aggregate maxi mumterm or period of post-release super-
vi si on.

S 8. This act shall take effect on the ninetieth day after it shal
have becone a | aw, provided that;

1. the amendnents to paragraph (a) of subdivision 2 of section 259-
of the executive | aw nmade by section three of this act shall be subject
to the expiration and reversion of such paragraph pursuant to subdivi-
sion d of section 74 of chapter 3 of the |laws of 1995, as anended, when
upon such date the provisions of section four of this act shall take
effect; and

2. the anendnents to paragraphs (a) and (b) of subdivision 1 of
section 70.40 of the penal |aw made by sections six and seven of this
act shall not affect the expiration of such paragraphs and shall be
deened to expire therewth.



