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STATE OF NEW YORK

3357
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

Introduced by M of A BRADLEY, CHRI STENSEN, Del MONTE, GALEF, FI ELDS,
COX -- Milti-Sponsored by -- M of A HOOPER, KOON, MAYERSOHN, M ENE-
NY, PHEFFER, REILLY, ROBI NSON, WEI SENBERG -- read once and referred to
the Conmittee on Corporations, Authorities and Comm ssions

AN ACT to anend the business corporation law, in relation to wunauthor-
i zed and mi sl eadi ng el ectroni ¢ nai

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The business corporation law is anended by adding a new
article 17 to read as foll ows:
ARTI CLE 17
UNAUTHORI ZED AND
FALSE OR M SLEADI NG ELECTRONI C MAI L

SECTI ON 1701. FALSE OR M SLEADI NG ELECTRONI C MAI'L; PROHI BI Tl ON.
S 1701. FALSE OR M SLEADI NG ELECTRONI C MAI L; PROHI BI TI ON.

(A) NO PERSON OR ENTITY SHALL I NI TI ATE THE TRANSM SSION, SOLICI T OR
PROCURE ANOTHER TO I NI TI ATE THE TRANSM SSI ON, OR ASSIST IN THE TRANS-
MSSION OF A COMVERCI AL ELECTRONI C MAI L MESSAGE FROM A COMPUTER LOCATED
IN TH'S STATE OR TO AN ELECTRONI C MAI L ADDRESS THAT THE SENDER KNOW5, OR
HAS REASON TO KNOW | S HELD BY A RESI DENT OF TH S STATE THAT:

(1) USES A THI RD PARTY'S | NTERNET DOVAI N NAME W THOUT PERM SSION OF
THE TH RD PARTY, OR OTHERW SE M SREPRESENTS OR OBSCURES ANY | NFORVATI ON
I N I DENTI FYI NG THE PO NT OF ORIA N OR THE TRANSM SSI ON PATH OF A COMVER-
Cl AL ELECTRONI C MAI L MESSAGE | NCLUDI NG, BUT NOT LIMTED TO, ANY | MBEDDED
OR OTHERW SE | NVI SI BLE OR | NACCESSI BLE | NFORVATI ON REGARDI NG THE PO NT
OF ORIA@N OR TRANSM SSION PATH OF THE COWMERCI AL ELECTRONIC MAIL
MESSAGE; OR

(2) CONTAINS FALSE OR M SLEADI NG | NFORVATI ON I N THE SUBJECT LINE; OR

(3) OTHERW SE CONTAI NS FALSE OR M SLEADI NG | NFORVATI ON OR CONTENT; OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(4) OTHERW SE CONTAI NS AN ATTACHED FILE THAT IS FALSE OR LIKELY TO
M SLEAD THE RECI Pl ENT.

(B) FOR PURPOSES OF THI S SECTI ON:

(1) M SLEADI NG AND/ OR UNSOLI Cl TED COMVERCI AL ELECTRONI C MESSAGES SHALL
BE KNOWN AS SPAM AND SHALL CONSI ST OF COMVERCI AL ELECTRONI C MAI L SENT
TO A PERSON WHO

(1) DCOES NOT HAVE AN EXI STI NG PERSONAL OR BUSI NESS RELATIONSH P W TH
THE SENDER; AND

(2) HAS NOT G VEN PERM SSI ON FOR OR REQUESTED THE SENDI NG OF COMVER-
Cl AL ELECTRONI C MAI L.

(1'l) COWPUTER SHALL HAVE THE SAME MEANI NG AS DEFI NED | N SECTI ON 156. 00
OF THE PENAL LAW

(O A VIOLATION OF THE PROVI SIONS OF PARAGRAPH (A) OF THI'S SECTION
SHALL BE A M SDEMEANOR PUNI SHABLE BY A FINE OF UP TO FI VE HUNDRED
DOLLARS FOR EACH | NCI DENT, A TERM OF | MPRI SONMENT OF UP TO ONE YEAR, OR
BOTH SUCH FINE AND | MPRI SONMVENT. TRANSM SSI ON OF THE MESSAGE TO EACH
RECI PI ENT SHALL CONSTI TUTE A DI STINCT AND SEPARATE | NCIDENT FOR THE
PURPCSES OF THI S SECTI ON.

(D) A PERSON WHO HI RES, EMPLOYS, USES, OR PERM TS A M NOR TO ASSI ST IN
THE TRANSM SSION OF ELECTRONIC MAIL IN VIOLATI ON OF THE PROVI SI ONS OF
PARAGRAPH (A) OF THIS SECTION IS GULTY O A CLASS E FELONY AND IS
PUNI SHABLE BY A FINE OF UP TO TEN THOUSAND DOLLARS FOR EACH | NCI DENT, A
TERM OF | MPRI SONMENT OF UP TO THREE YEARS, OR BOTH SUCH FI NE AND | MPRI -
SONVENT.

(E) I'N ADDI TI ON TO ANY OTHER PENALTY | MPOSED PURSUANT TO THI S SECTI ON,
THE FOLLOW NG PENALTI ES SHALL BE | MPOSED:

(1) |IF AN INDI VIDUAL OR ENTITY CAUSES OR ASSI STS I N THE TRANSM SSI ON
OF OR TRANSM TS MORE THAN TEN THOUSAND SPAM MESSAGES | N ANY TWENTY- FOUR
HOUR PERIOD, SUCH |IND VIDUAL OR ENTITY SHALL BE GU LTY OF A CLASS E
FELONY, AND | S PUNI SHABLE BY A FINE OF UP TO FIVE THOUSAND DOLLARS, A
TERM OF | MPRI SONMENT OF UP TO TWD YEARS, OR BOTH SUCH FI NE AND | MPRI SO\
VENT.

(2) |F AN INDIVIDUAL OR ENTITY CAUSES OR ASSI STS I N THE TRANSM SSI ON
OF OR TRANSM TS MORE THAN ONE HUNDRED THOUSAND SPAM MESSAGES | N ANY
THI RTY DAY PERI OD, SUCH | NDI VI DUAL OR ENTITY SHALL BE GUILTY OF A CLASS
E FELONY, AND IS PUNI SHABLE BY A FINE OF UP TO TEN THOUSAND DOLLARS, A
TERM OF | MPRI SONVENT OF UP TO THREE YEARS, OR BOTH SUCH FI NE AND | MPRI -
SONVENT.

(3) I'F AN I NDI VIDUAL OR ENTITY CAUSES OR ASSISTS IN THE TRANSM SSI ON
O OR TRANSM TS MORE THAN ONE M LLI ON SPAM MESSAGES | N ANY ONE YEAR
PERI OD, SUCH | NDI VI DUAL OR ENTITY SHALL BE GUILTY OF A CLASS E FELONY,
AND IS PUN SHABLE BY A FINE OF UP TO TWENTY- FI VE THOUSAND DOLLARS, A
TERM OF | MPRI SONMENT OF UP TO FI VE YEARS, OR BOTH SUCH FINE AND | MPRI -
SONVENT.

(F) (1) THE ATTORNEY GENERAL OR A DI STRI CT ATTORNEY MAY COMMVENCE A
CRI'M NAL ACTI ON PURSUANT TO THI S SECTI ON.

(2) IN ADDI TION TO ANY CRIM NAL CHARGES, A PRIVATE |ND VIDUAL MAY
COMWENCE A CIVIL ACTION AGAI NST ANY PERSON OR ENTI TY WHO VI OLATES THE
PROVI SIONS OF THI S SECTI ON AGAI NST SUCH PRI VATE | NDI VI DUAL. THE PRI VATE
I NDI VIDUAL SHALL BE ENTITLED TO H'S OR HER ACTUAL DAMAGES OR FI VE
HUNDRED DOLLARS, WHI CHEVER | S GREATER THE COURT SHALL AWARD COURT COSTS
AND DI SBURSEMENTS TO A PREVAI LI NG PLAI NTI FF. THE COURT SHALL ALSO AWARD
REASONABLE ATTORNEY' S FEES TO A PREVAI LI NG PLAI NTI FF.

S 2. This act shall take effect on the ninetieth day after it shall
have becone a | aw



