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STATE OF NEW YORK

3341
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2009

Introduced by M of A BRADLEY, FIELDS, BALL, Del MONTE, LIFTON, ENGLE-
BRI GHT, ALESSI, LANCMAN -- Muilti-Sponsored by -- M of A BOYLAND
KOON, MENENY, PHEFFER, SWEENEY -- read once and referred to the
Committee on | nsurance

AN ACT to anend the insurance law, in relation to the rights of health
care providers under managed care contracts, to rules relating to the
processing of health clainms, and to all eged overpaynents to physicians

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 3224-a of the insurance |aw, as
anended by chapter 666 of the laws of 1997, is anmended to read as
fol | ows:

(a) Except in a case where the obligation of an insurer or an organ-
i zation or corporation licensed TO WRI TE ACCI DENT OR HEALTH | NSURANCE OR
LI CENSED or certified pursuant to article forty-three of this chapter or
article forty-four of the public health [aw to pay a claimsubmtted by
a policyhol der or person covered under such policy or nake a paynment to
a health care provider is not reasonably clear, or when there is a
reasonabl e basis supported by specific information available for review
by the superintendent that such claimor bill for health care services
rendered was submitted fraudulently, such insurer or organization or
corporation shall pay the claimto a policyhol der or covered person or
make a paynment to a health care provider within [forty-five] TH RTY days
of receipt of a PAPER claimor bill for services rendered. AN | NSURER
OR AN ORGANI ZATI ON OR CORPORATI ON LI CENSED TO WRI TE ACCI DENT OR HEALTH
| NSURANCE OR LICENSED OR CERTI FI ED PURSUANT TO ARTI CLE FORTY- THREE OF
TH S CHAPTER OR ARTI CLE FORTY- FOUR OF THE PUBLI C HEALTH LAW SHALL MAKE
PAYMENT WTH N FIFTEEN DAYS OF RECElIPT FOR ELECTRONI CALLY SUBM TTED
CLAI MS. A HEALTH CARE PROVI DER WHO SUBM TS CLAI M5 ELECTRONI CALLY SHALL
HAVE THE OPTI ON OF GETTI NG PAI D ELECTRONI CALLY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Section 3224-b of the insurance |aw, as added by chapter 551 of
the laws of 2006, is anended to read as foll ows:

S 3224-b. Rules relating to THE RI GHTS OF PHYSI Cl ANS UNDER MANAGED
CARE CONTRACTS, the processing of health <clains and [overpaynents]
PAYMENTS to physicians. (a) [Processing of health care clains. This
subsection is intended to provide wuniformty and consistency in the
reporting of nmedical services and procedures as they relate to the proc-
essing of health care clainms and is not intended to dictate reinburse-
ment policy] ALL AGREEMENTS BETWEEN HEALTH PLANS AND PHYSI Cl ANS FOR THE
DELI VERY OF MEDI CAL SERVI CES TO HEALTH PLAN BENEFI Cl ARI ES MUST CONTAI N
AND CONFORM TO THI'S SECTION' S RULES W TH RESPECT TO THE RI GHTS OF PHYSI -
Cl ANS UNDER MANAGED CARE CONTRACTS.

(1) For purposes of this section, a "health plan" shall be defined as
an insurer that is licensed to wite accident and health insurance, or
that is |icensed pursuant to article forty-three of this chapter or is
certified pursuant to article forty-four of the public health | aw

(2) ALL CONTRACTS, |INCLUDING AMENDVENTS THERETO, MJUST BE SI GNED BY
BOTH PARTI ES AND SHALL HAVE ATTACHED A COWLETE FEE SCHEDULE APPROPRI ATE
TO THE PHYSI Cl AN S SPECI ALTY.

(3) NO CONTRACT MAY COVPEL THE PHYSI Cl AN TO PARTI Cl PATE | N ANY FUTURE
PRODUCTS OFFERED BY THE PAYER.

(4) AN INSURER NMAY ONLY TERM NATE THE CONTRACT PRI OR TO THE AGREED
UPON DATE OF EXPI RATI ON ON A FOR CAUSE BASI S. REFUSAL TO SI GN A CONTRACT
AVENDVENT SHALL NOT BE DEEMED CAUSE FOR TERM NATI ON.

(5) THERE SHALL BE A M Nl MUM OF ONE HUNDRED FI FTY DAYS ADVANCED WRI T-
TEN NOTI CE OF A CONTRACT' S NON- RENEWAL.

(6) |INSURERS SHALL PROVIDE PHYSICIANS WTH A M NI MUM OF NI NETY DAYS
ADVANCED WRI TTEN NOTI CE OF CHANGES IN POLICIES AND PROCEDURES EXCEPT
VWHERE SUCH POLICY OR PROCEDURE CHANGE RESULTS IN A MATERI AL ADVERSE
| MPACT ON A PHYSICl AN S ADM NI STRATI VE COSTS OR ON THE | NSURER S TOTAL
AGGREGATE LEVEL OF PAYMENT TO A PHYSI CI AN, I N WH CH CASE SUCH A CHANGE
MAY ONLY BE EFFECTUATED THROUGH A CONTRACT AMENDMENT.

(7) I NSURERS MAY NOT ASSI GN, LEASE OR CONVEY RIGHTS I N A CONTRACT W TH
THE PHYSI Cl AN TO AN UNRELATED PARTY WTHOUT THE PHYSICIAN S WRI TTEN
CONSENT | N EACH | NSTANCE OF SUCH PROPOSED ASSI GNVENT, LEASE, OR CONVEY-
ANCE UNLESS SUCH ASSI GNMENT, LEASE, OR CONVEYANCE | S TO A PARENT, AFFIL-
| ATE, OR SUBSI DI ARY CORPORATI ON OR TO A TRANSFEREE OF ALL OR SUBSTAN
TIALLY ALL OF SUCH | NSURER S ASSETS.

(8) |INSURERS SHALL | NDEMNI FY A PHYSI Cl AN FOR ANY DAMAGES FOR MEDI CAL
LI ABI LI TY RESULTING FROM THE PHYSICIAN S COWLIANCE WTH A PAYER S
UTI LI ZATI ON REVI EW DECI SI ONS.

(9) (A [INSURERS SHALL UTILIZE CURRENT | CD-9- CM DI AGNOSES CODES AND
CURRENT PROCEDURAL TERM NOLOGY (CPT) PROCEDURE CODES TO DESCRI BE PHYSI -
Cl AN SERVI CES RENDERED FOR PROCESSI NG CLAI M5 RELATED THERETO FOR PAYMENT
APPLYI NG OFFI Cl AL CODI NG RULES AND GUI DELI NES | NCLUDI NG THOSE APPLYI NG
TO BUNDLI NG AND UNBUNDLI NG OF CODES AND SERVI CES.

(B) Subject to the provisions of paragraph [three] TEN of this
subsection, a health plan shall accept and initiate the processing of
all health care clains submtted by a physician pursuant to and consi st -
ent with the current version of the Anerican nedical association's
current procedural termnology (CPT) codes, reporting guidelines and
conventions and the centers for nedicare and nedicaid services health-
care conmon procedure codi ng system (HCPCS) | NCLUDI NG BUNDLED AND UNBUN-
DLED SERVI CES.

[(3)] (10) Nothing in this section shall preclude a health plan from
determ ning that any such claimis not eligible for paynment, in full or
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in part, based on a determnation that: (i) the claimis not conplete as
defined by 11 NYCRR 217; (ii) the service provided is not a covered
benefit under the contract or agreenment, including but not limted to, a
determination that such service is not nedically necessary or is exper-
imental or investigational; (iii) the insured did not obtain a referral,
pre-certification or satisfy any other condition precedent to receive
covered benefits from the physician; (iv) the covered benefit exceeds
the benefit limts of the contract or agreenent; (v) the person is not
eligible for coverage or is otherwise not conpliant with the terns and
conditions of his or her contract; (vi) another insurer, corporation or

organi zation is liable for all or part of the claim or (vii) the plan
has a reasonabl e suspicion of fraud or abuse. [In addition, nothing in
this section shall be deened to require a health plan to pay or reim

burse a claim in full or in part, or dictate the anobunt of a claim to
be paid by a health plan to a physician.]

[(4)] (11) Every health plan shall publish on its provider website and
inits provider newsletter the nane of the comrercially avail able clains
editing software product that the health plan utilizes and any signif-
icant edits, as determ ned by the health plan, added to the clains soft-
ware product after the effective date of this section, which are nade at
the request of the health plan. The health plan shall also provide such
i nformati on upon the witten request of a physician who is a participat-
ing physician in the health plan's provi der network.

(b) Overpaynents to physicians. (1) Oher than recovery for duplicate
paynents, a health plan shall provide thirty days witten notice to
physi cians before engaging in additional overpaynent recovery efforts
seeki ng recovery of the overpaynent of clains to such physicians. Such
notice shall state the patient nane, service date, paynent anount,
proposed adjustnment, and a reasonably specific explanation of the
proposed adj ust nent .

(2) A health plan shall not initiate overpaynent recovery efforts nore
than twenty-four nonths after the original paynent was received by a

physi ci an. Provi ded, however, that no such time limt shall apply to
over paynent recovery efforts which are: (i) based on a reasonabl e belief
of fraud or other intentional msconduct, or abusive billing, (ii)

required by, or initiated at the request of, a self-insured plan, or
(ii1) required by a state or federal government program Notw thstanding
the aforenentioned tinme limtations, in the event that a physician
asserts that a health plan has underpaid a claimor clains, the health
pl an may defend or set off such assertion of underpaynent based on over-
paynments going back in tinme as far as the clai ned underpaynent. For
pur poses of this paragraph, "abusive billing" shall be defined as a
billing practice which results in the subm ssion of clains that are not
consistent with A PHYSICI AN S sound fiscal, business, or nedical prac-
tices and at such frequency and for such a period of tinme as to reflect
a consi stent course of conduct. EVERY | NSTANCE OF ALLEGED ABUSI VE BI LL-
| NG SHALL BE SUBSTANTI ATED BY A REVI EW OF THE MEDI CAL RECORD PERTAI NI NG
TO EACH CLAIM FOR WHI CH FI NANCI AL RECOVERY | S SOUGHT. WHEN THERE IS A
DI SPUTE BETVEEN AN | NSURER AND PHYSI Cl AN OVER WHETHER OR NOT A CLAI M
CONSTI TUTES ABUSI VE BILLING | T SHALL BE REFERRED TO AND RESOLVED BY THE
| NDEPENDENT DI SPUTE RESCLUTI ON REVI EW BOARD AS SPECI FI ED | N PARAGRAPH
El GHT OF THI S SUBSECTI ON. NOTW THSTANDI NG ANY LI M TATIONS WRI TTEN | NTO
EXI STING CONTRACTS BETWEEN AN | NSURER AND A PHYSI Cl AN, PHYSI CI ANS MAY
OFFSET SUCH | NSURER OVERPAYMENT CLAIMS WTH | NSTANCES OF DOCUMENTED
UNDERPAYMENT DURI NG THE PERI OD | N QUESTI ON.
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(3) [Nothing in this section shall be deenmed to limt an insurer's
right to pursue recovery of overpaynents that occurred prior to the
effective date of this section where the insurer has provided the physi-
cian with notice of such recovery efforts prior to the effective date of
this section.] ALL CLAIMS FOR ALLEGED OVERPAYMENTS SHALL BE BASED ON
AUDI TS OF MEDI CAL RECORDS FOR EACH CLAIM FOR WHICH AN OVERPAYMENT IS
ALLEGED AND MAY NOT BE EXTRAPOLATED FROM A SAMPLE OF CLAI Ms.

(4) |INSURERS NMAY NOT RECOUP CLAIMED OVERPAYMENTS BY OFFSETTING
REI MBURSEMENT OWED FOR SERVI CES RENDERED TO OTHER PATI ENTS.

(5) WHERE THE | NSURER HAS CONFI RVED THE ELIGBILITY OF A PATIENT' S
COVERAGE PRIOR TO THE PROVI SI ON OF SERVI CES BY A PHYSI Cl AN WHO | N GOOD
FAI TH RELI ED UPON SUCH | NSURER VERI FI CATI ON, | NSURER MAY NOT SUBSEQUENT-
LY SEEK FI NANCI AL RECOVERY FROM A PHYSI Cl AN FOR SUCH RENDERED SERVI CES
ON THE GROUNDS THAT THE PATI ENT WAS NOT COVERED BY THE | NSURER.

(6) I NSURERS SHALL PAY PHYSI Cl ANS THE AVERAGE SALES PRI CE (ASP) FORMJ
LA ESTABLI SHED BY THE CENTERS FOR MEDI CARE & MEDI CAlI D SERVI CES ( C\VB)
PURSUANT TO SECTI ON 1847A OF THE SOCI AL SECURI TY ACT, FOR THE COST OF
ACQUI RING COVERED VACCINES, BIOLOCd CALS, AND OTHER | NJECTABLE MEDI CA-
TI ONS.

(7) INSURERS SHALL NOT REDUCE THE LEVEL OF 1CD-9-CMCPT CODES FOR
BI LLED COVERED SERVI CES W THOUT FI RST PERFORM NG AN AUDI T REVI EW OF ALL
THE PERTI NENT PATI ENT MEDI CAL RECORDS.

(8) THE SUPERI NTENDENT SHALL ESTABLI SH AN | NDEPENDENT DI SPUTE RESOL-
UTION REVIEW BOARD WTHIN OR UNDER THE AUSPICES OF THE DEPARTMENT
AUTHORI ZED TO HEAR AND RESOLVE | NSURER-PHYSICI AN BILLING DI SPUTES
BROUGHT BY ElI THER THE | NSURER OR THE PHYSI Cl AN. THE SUPERI NTENDENT SHALL
ESTABLISH A CASE ADM NI STRATI ON FEE TO COVER THE COST | NCURRED BY THE
DI SPUTE REVI EW BOARD (| NCLUDI NG EXPERT | CD- 9- CM CPT CODI NG CONSULTANTS)
N REVI EW NG AND DECI DI NG A BILLING DISPUTE. THI' S FEE IS TO BE BORNE BY
THE PARTY WHO LOSES THE DI SPUTE DECI SI ON.

(9) I NSURERS THAT SELL HEALTH SAVI NGS ACCOUNTS PRODUCTS AS DEFINED | N
26 USC 223 SHALL CREATE AND MAI NTAI N AN | NTERNET WEB SI TE CONTAI NI NG THE
LISTING OF |INDIVIDUAL COSTS OF PARTI CULAR MEDI CAL SERVI CES AND PROCE-
DURES | NCLUDI NG USUAL, CUSTOVARY AND REASONABLE CHARGES FOR PHYSI Cl ANS
AND HOSPI TALS REFERENCI NG UPDATED CURRENT PROCEDURE TERM NOLOGY ( CPT)
CODES AND SHALL MAKE AUTOVATED ACCESS TO CURRENT PATI ENT HEALTH SAVI NGS
ACCOUNTS DEDUCTI BLE | NFORMATI ON AVAI LABLE TO PHYSI Cl ANS AND PATI ENTS.

S 3. This act shall take effect i mediately and shall apply to all
contracts entered into, renewed (automatically or otherwi se), nodified
or anended on or after such date.



