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STATE OF NEW YORK

3147
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 23, 2009

Introduced by M of A TH ELE -- read once and referred to the Commttee
on Judiciary

AN ACT to amend the real property actions and proceedings law, in
relation to establishing the | and use nedi ati on program and the judi-
ciary law, in relation to the court alternative dispute resolution
service

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 21 of the real property actions and proceedi ngs | aw
is renunbered article 22, sections 2101 and 2111 are renunbered 2201 and
2211 and a new article 21 is added to read as foll ows:

ARTI CLE 21
LAND USE MEDI ATI ON PROGRAM
SECTI ON 2101. PROGRAM ESTABLI SHED.
2102. PROVI SI ON OF MEDI ATI ON SERVI CES; FORMS, FI LI NG AND FEES.
2103. APPLI CATION; ELIGE BILITY.
2104. SUBM SSI ON OF APPLI CATI ON FOR MEDI ATI ON.
2105. STAY OF FI LI NG PERI OD.
2106. PURPOSE; CONDUCT OF MEDI ATI ON.
2107. SCHEDULE; NOTI CE; PARTI Cl PANTS.
2108. PARTI ES TO MEDI ATI ON.
2109. SHARI NG OF COSTS.
2110. ADM SSI BI LITY.
2111. AGREEMENTS.
2112. MEDI ATOR S REPORT.

S 2101. PROGRAM ESTABLI SHED. THE LAND USE MEDI ATI ON PROGRAM | S ESTAB-
LISHED TO PROVIDE ELI G BLE PRI VATE LANDOMNERS W TH A PROVPT, | NDEPEND-
ENT, | NEXPENSI VE AND LOCAL FORUM FOR MEDI ATI ON OF GOVERNMENTAL LAND USE
ACTI ONS AS AN ALTERNATI VE TO COURT ACTI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD05117- 02-9
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S 2102. PROVISION OF MEDI ATI ON SERVI CES; FORMS, FILING AND FEES. THE
COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE CREATED IN SECTION 39-C OF
THE JUDI CI ARY LAW SHALL PROVI DE MEDI ATI ON SERVI CES UNDER THI S ARTI CLE.
THE COURT ALTERNATI VE DI SPUTE RESCLUTI ON SERVI CE SHALL:

A.  ASSI GN MEDI ATORS UNDER THI S ARTI CLE WHO ARE KNOWNLEDGEABLE I N LAND
USE REGULATORY | SSUES AND ENVI RONMENTAL LAW

B. ESTABLI SH A SI MPLE AND EXPEDI ENT APPLI CATI ON PROCESS. NOTI' LATER
THAN FEBRUARY FI RST OF EACH YEAR, THE COURT ALTERNATI VE DI SPUTE RESQOL-
UTI ON SERVI CE SHALL SEND TO THE SECRETARY OF STATE A COPY OF EACH
COVPLETED APPLI CATI ON RECEI VED AND EACH AGREEMENT SI GNED DURI NG THE
PREVI QUS CALENDAR YEAR; AND

C. ESTABLI SH A FEE FOR SERVI CES | N AN AMOUNT NOT TO EXCEED ONE HUNDRED
SEVENTY-FI VE DCLLARS FOR EVERY FOUR HOURS OF MEDI ATION  SERVI CES
PROVIDED. [IN ADD TION, THE LANDOWNER IS RESPONS|I BLE FOR THE COSTS OF
PROVI DI NG NOTI CE AS REQUI RED UNDER SECTI ON 2107 OF TH S ARTI CLE.

S 2103. APPLICATION, ELIGBILITY. A LANDOANNER MAY APPLY FOR MEDI ATI ON
UNDER THI S ARTI CLE | F THAT LANDOWNER:

A.  HAS SUFFERED S| GNI FI CANT HARM AS A RESULT OF A GOVERNVENTAL ACTI ON
REGULATI NG LAND USE;

B. APPLI ES FOR MEDI ATI ON UNDER SECTI ON 2104 OF THI'S ARTICLE WTH N THE
TI ME ALLONED UNDER LAW OR RULES OF THE COURT FOR FILING FOR JUDI Cl AL
REVI EW OF THAT GOVERNMENTAL ACTI ON,

C. HAS

(1) FOR NMEDI ATION OF MUNI Cl PAL GOVERNMENTAL LAND USE ACTI ON, SOUGHT
AND FAI LED TO OBTAIN A PERM T, VARI ANCE OR SPECI AL EXCEPTION AND HAS
PURSUED ALL REASONABLE AVENUES OF ADM NI STRATI VE APPEAL; OR

(2) FOR MEDI ATION OF STATE GOVERNMENTAL LAND USE ACTI ON, SOUGHT AND
FAI LED TO OBTAI N GOVERNMENTAL APPROVAL FOR A LAND USE OF THAT LANDOWW-
ER' S LAND AND HAS A RIGHT TO JUDI Cl AL REVI EW EI THER DUE TO A FI NAL AGEN-
CY ACTI ON OR THE FAI LURE OR REFUSAL OF AN AGENCY TO ACT; AND

D. SUBM TS TO THE SUPREME COURT CLERK ALL NECESSARY FEES AT THE TI ME
OF APPLI CATI ON.

S 2104. SUBM SSI ON OF APPLI CATI ON FOR MEDI ATI ON. A LANDOMNER MAY APPLY
FOR MEDI ATI ON UNDER THI S ARTI CLE BY FI LI NG AN APPLI CATI ON FOR MEDI ATl ON
W TH THE SUPREME COURT CLERK I N THE COUNTY I N WH CH THE LAND THAT IS THE
SUBJECT OF THE CONFLICT |S LOCATED. THE SUPREME COURT CLERK SHALL
FORWARD THE APPLI| CATI ON TO THE COURT MEDI ATI ON SERVI CE.

S 2105. STAY OF FI LI NG PERI GD. NOTW THSTANDI NG ANY OTHER PROVI S| ON  OF
LAW THE PERI OD OF TI ME ALLONED BY LAW OR BY RULES OF THE COURT FOR ANY
PERSON TO FI LE FOR JUDI CI AL REVI EW OF THE GOVERNMENTAL ACTI ON FOR WH CH
MEDI ATION IS REQUESTED UNDER TH' S ARTICLE |I'S STAYED FOR THI RTY DAYS
BEYOND THE DATE THE MEDI ATOR FI LES THE REPORT REQUI RED UNDER SECTI ON
2112 OF TH S ARTI CLE WTH THE SUPREME COURT CLERK, BUT I N NO CASE LONGER
THAN ONE HUNDRED TWENTY DAYS FROM THE DATE THE LANDOWNER FI LES THE
APPLI CATI ON FOR MEDI ATI ON W TH THE SUPREME COURT CLERK.

S 2106. PURPOSE;, CONDUCT OF MEDI ATION. THE PURPOSE OF A MEDI ATI ON
UNDER THIS ARTICLE IS TO FAC LI TATE, WTH N EXI STI NG LAND USE LAWS5,
ORDI NANCES AND REGULATI ONS, A MJTUALLY ACCEPTABLE SOLUTI ON TO A CONFLI CT
BETWEEN A LANDOMER AND A GOVERNMENTAL ENTI TY REGULATI NG LAND USE. THE
MVEDI ATOR, VWHENEVER PGOSSI BLE AND APPROPRI ATE, SHALL CONDUCT THE MEDI ATl ON
IN THE COUNTY IN VWH CH THE LAND THAT IS THE SUBJECT OF THE CONFLICT IS
LOCATED. VHEN MEDI ATI NG THAT SOLUTI ON, THE MEDI ATOR SHALL BALANCE THE
NEED FOR PUBLIC ACCESS TO PROCEEDI NGS W TH THE FLEXI BI LI TY, DI SCRETI ON
AND PRI VATE CAUCUS TECHNI QUES REQUI RED FOR EFFECTI VE MEDI ATI ON.

S 2107. SCHEDULE; NOTI CE; PARTICl PANTS. THE MEDI ATOR |S RESPONSI BLE
FOR SCHEDULI NG ALL MEDI ATI ON SESSI ONS. THE MEDI ATOR SHALL PROVI DE A LI ST
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OF THE NAMES AND ADDRESSES AND A COPY OF THE NOTI CE OF THE MEDI ATI ON
SCHEDULE TO THE SUPREME COURT CLERK, WHO SHALL MAIL THE NOTICES. THE
MEDI ATOR SHALL | NCLUDE ON THE LI ST PERSONS | DENTI FI ED I N THE FOLLOW NG
VWAYS.

A.  THE LANDOMER AND THE GOVERNMENTAL ENTITY SHALL PROVI DE TO THE
MEDI ATOR THE NAMES AND ADDRESSES OF THE PARTI ES, | NTERVENORS AND OTHER
PERSONS WHO SI GNI FI CANTLY PARTI Cl PATED | N THE UNDERLYI NG GOVERNVENTAL
LAND USE ACTI ON PROCEEDI NGS.

B. ANY OTHER PERSON WHO BELI EVES THAT THAT PERSON S PARTICI PATION [N
THE MEDIATION |S NECESSARY MAY FI LE A REQUEST W TH THE MEDI ATOR TO BE
I NCLUDED | N THE MEDI ATI ON.

C. THE MEDI ATOR SHALL DETERM NE | F ANY OTHER PERSON S PARTI CI PATION | S
NECESSARY FOR EFFECTI VE MEDI ATI ON.

S 2108. PARTIES TO MEDI ATI ON. A MEDI ATOR SHALL INCLUDE IN THE MED -
ATI ON PROCESS ANY PERSON THE MEDI ATOR DETERM NES | S NECESSARY FOR EFFEC-
TIVE MEDI ATI ON, | NCLUDI NG PERSONS REPRESENTI NG MJUNI Cl PAL, COUNTY OR
STATE AGENCI ES AND ABUTTERS, PARTIES, | NITERVENORS OR OTHER PERSONS
SI GNI FI CANTLY | NVOLVED I'N THE UNDERLYlI NG GOVERNVENTAL LAND USE ACTION. A
MVEDI ATOR MAY EXCLUDE OR LIM T A PERSON S PARTI Cl PATI ON I N MEDI ATI ON WHEN
THE MEDI ATOR DETERM NES THAT EXCLUSI ON OR LI M TATI ON I S NECESSARY FOR
EFFECTI VE MEDI ATI ON. THI'S SECTI ON DOES NOT REQU RE A MINCIPALITY TO
PARTI Cl PATE | N MEDI ATI ON UNDER THI S ARTI CLE.

S 2109. SHARI NG OF COSTS. PARTI Cl PANTS I N THE MEDI ATI ON MAY SHARE THE
COST OF MEDI ATI ON AFTER THE I NI TIAL FOUR HOURS OF MEDI ATI ON  SERVI CES
HAVE BEEN PROVI DED.

S 2110. ADM SSIBILITY. THE ADM SSIBI LI TY | N COURT OF CONDUCT OR STATE-
MENTS MADE DURI NG MEDI ATI ON, | NCLUDI NG OFFERS OF SETTLEMENT, | S GOVERNED
BY THE LAWS OF THE STATE OF NEW YORK.

S 2111. AGREEMENTS. A MEDI ATED AGREEMENT MUST BE IN WRITING THE
LANDOMNER, THE GOVERNMENTAL ENTI TY AND ALL OTHER PARTI CI PANTS WHO AGREE
MUST SIGN THE AGREEMENT AS PARTI Cl PANTS AND THE MEDI ATOR MUST SI GN AS
THE MEDI ATOR.

A. AN AGREEMENT THAT REQUI RES ANY ADDI TI ONAL GOVERNMENTAL ACTION | S
NOT  SELF- EXECUTI NG | F ANY ADDI TI ONAL GOVERNMENTAL ACTI ON | S REQUI RED,
THE LANDOWNER | S RESPONS| BLE FOR | NI TI ATI NG THAT ACTI ON AND PROVI DI NG
ANY ADDI TI ONAL | NFORVATI ON REASONABLY REQUI RED BY THE GOVERNMENTAL ENTI -
TY TO | MPLEMENT THE AGREEMENT. THE LANDOWNER MUST NOTI FY THE GOVERN-
MENTAL ENTITY IN WRI TING WTH N TH RTY DAYS AFTER THE MEDI ATOR FI LES THE
MEDI ATOR' S REPCORT UNDER SECTI ON 2112 OF TH S ARTI CLE, THAT THE LANDOWNER
WLL BE TAKI NG ACTI ON | N ACCORDANCE W TH THE AGREEMENT.

B. NOTW THSTANDI NG ANY PROCEDURAL RESTRICTION THAT WOULD OTHERW SE
PREVENT RECONSI DERATI ON OF THE GOVERNMENTAL ACTI ON, A GOVERNMENTAL ENTI -
TY MAY RECONSIDER | TS DECI SI ON | N THE UNDERLYI NG GOVERNMENTAL LAND USE
ACTI ON | N ACCORDANCE W TH THE AGREEMENT AS LONG AS THAT RECONSI DERATI ON
DCES NOT VI OLATE ANY SUBSTANTI VE APPLI CATI ON OR REVI EW REQUI REMENT.

S 2112. MEDIATOR' S REPORT. WTH N N NETY DAYS AFTER THE LANDOMANER
FI LES AN APPLI CATI ON FOR MEDI ATI ON, THE MEDI ATOR SHALL FILE A REPORT
W TH THE SUPREME COURT CLERK. THE MEDI ATOR SHALL FILE THE REPORT AS SOON
AS PGCSSIBLE | F THE MEDI ATOR DETERM NES THAT A MEDI ATED AGREEMENT | S NOT
PCSSI BLE. THE REPORT MJST CONTAI N:

A. THE NAMES OF THE MEDI ATI ON PARTI Cl PANTS, | NCLUDI NG THE LANDOMER,
THE GOVERNMENTAL ENTITY AND ANY OTHER PERSONS;

B. THE NATURE OF ANY AGREEMENTS REACHED DURI NG THE COURSE OF MEDI -
ATI ON, VWH CH MEDI ATI ON PARTI Cl PANTS WERE PARTI ES TO THE AGREEMENTS AND
WHAT FURTHER ACTI ON | S REQUI RED OF ANY PERSON,
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C. THE NATURE OF ANY | SSUES REMAI Nl NG UNRESOLVED AND THE MEDI ATI ON
PARTI Cl PANTS | NVOLVED | N THOSE UNRESOLVED | SSUES; AND

D. A COPY OF ANY WRI TTEN AGREEMENT UNDER SECTI ON 2111 OF THI S ARTI CLE.

S 2. The judiciary law is anended by adding a new section 39-c to read
as foll ows:

S 39-C. COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE. 1. COURT ALTER-
NATI VE DI SPUTE RESOLUTION SERVICE. THERE |S ESTABLI SHED W TH N THE
COURTS A COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE TO PROVI DE ALTER-
NATI VE DI SPUTE RESOLUTION, REFERRED TO IN THI'S SECTION AS "ADR',
SERVI CES I N THE COURTS THROUGHOUT THE STATE.

2. ADR PROVI DERS. THE CH EF ADM NI STRATOR OF THE COURTS SHALL CONTRACT
FOR THE SERVI CES OF QUALI FIED PERSONS OR ORGANI ZATIONS TO SERVE AS
PROVI DERS OF ADR SERVI CES TO PARTI ES. THE ADR PROVI DERS ARE NOT EMPLOY-
EES OF THE STATE FOR ANY PURPOSE. THE ADR PROVI DERS ARE ENTI TLED TO BE
PAID A REASONABLE PER DIEM FEE PLUS REI MBURSEMENT OF THEI R ACTUAL,
NECESSARY AND REASONABLE EXPENSES | NCURRED | N THE PERFORMANCE OF THEIR
DUTI ES, CONSI STENT W TH POLI Cl ES ESTABLI SHED BY THE CHI EF ADM NI STRATOR
OF THE COURTS.

3. IMMUNITY FROM CIVIL LIABILITY. A PERSON SERVI NG AS AN ADR PROVI DER
UNDER CONTRACT WTH THE CH EF ADM NI STRATOR OF THE COURTS OR AS THE
DI RECTOR OF THE COURT ALTERNATI VE DI SPUTE RESOLUTION SERVICE 1S | MMUNE
FROM ANY CIVIL LIABILITY, AS ARE EMPLOYEES OF GOVERNMENTAL ENTI TI ES, FOR
ACTS PERFORMED WTHIN THE SCOPE OF THE PROVIDER S OR THE DI RECTOR S
DUTI ES.

4. STAFF. WTH THE ADVICE AND APPROVAL OF THE COURT ALTERNATI VE
DI SPUTE RESOLUTION SERVICE COW TTEE, THE CH EF ADM NI STRATOR OF THE
COURTS SHALL EMPLOY OR CONTRACT WTH A PERSON TO SERVE AS THE DI RECTOR
OF THE COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE. THE CHI EF ADM NI S-
TRATOR OF THE COURTS SHALL PROVI DE OTHER NECESSARY STAFF AND CLERI CAL
ASSI STANCE TO THE COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE, W THI N
THE LIM TS OF FUNDS AVAI LABLE.

5. FACILITIES. THE CH EF ADM NI STRATOR OF THE COURTS SHALL PROVIDE A
PRI NCI PAL OFFICE FOR THE COURT ALTERNATI VE DI SPUTE RESCLUTI ON SERVI CE
AND SHALL ARRANGE FOR FACI LI TI ES THROUGHOUT THE STATE AS NECESSARY AND
ADEQUATE FOR THE CONDUCT OF ADR SESSIONS, WTHI N THE LIM TS OF FUNDS
AVAI LABLE.

6. COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE COW TTEE. THE COURT
ALTERNATI VE DI SPUTE RESOLUTION SERVICE COW TTEE, OR "COW TTEE", IS
ESTABLI SHED TO SET POLI CY FOR AND MONI TOR THE COURT ALTERNATI VE DI SPUTE
RESCOLUTI ON SERVI CE. THE COWM TTEE CONSI STS OF:

A. THE CHI EF JUSTI CE OF THE COURT OF APPEALS OR A DESI GNEE;

B. THE CH EF ADM NI STRATOR OF THE COURTS OR A DESI GNEE;

C. A JUSTICE OF THE SUPREME COURT, WHO IS APPO NTED BY AND SERVES AT
THE PLEASURE OF THE CHI EF JUSTI CE OF THE COURT OF APPEALS;

D. A JUDGE OF THE DI STRICT COURT, WHO | S APPO NTED BY AND SERVES AT
THE PLEASURE OF THE CHI EF JUSTI CE OF THE COURT OF APPEALS; AND

E. ANY ADDI TI ONAL MEMBERS APPO NTED BY THE CHI EF JUSTI CE OF THE COURT
OF APPEALS THAT THE CHI EF JUSTI CE CONSI DERS NECESSARY TO THE COW TTEE' S
OPERATI ON.

7. FEES. WHEN A COURT REFERS PARTI ES TO THE COURT ALTERNATI VE DI SPUTE
RESCLUTION SERVICE, THE COURT SHALL ASSESS THE PARTIES A FEE TO BE
APPORTI ONED EQUALLY AMONG THE PARTIES, UNLESS THE COURT OTHERW SE
DI RECTS. THE FEE MJUST BE DEPOCSI TED | N THE DEDI CATED ACCOUNT CREATED I N
SUBPARAGRAPH EI GHT.
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A PARTY MAY FILE AN I N FORVA PAUPERI S APPLI CATI ON FOR WAI VER OF FEE.
|F THE COURT FI NDS THAT THE PARTY DOES NOT HAVE SUFFI Cl ENT FUNDS TO PAY
THE FEE, | T SHALL ORDER THE FEE WAI VED.

8. COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE FUND. THE COURT ALTER-
NATI VE DI SPUTE RESOLUTI ON SERVI CE FUND | S ESTABLI SHED AS A NONLAPSI NG
DEDI CATED FUND WTHIN THE OFFICE OF THE CH EF ADM NI STRATOR. FEES
COLLECTED FOR ADR SERVICES PROVIDED PURSUANT TO THI' S SECTI ON MUST BE
DEPCOSI TED I N THE FUND.

EXCEPT AS OTHERWSE PROVIDED IN TH'S SECTION, THE ADM N STRATI VE
OFFICE OF THE COURTS SHALL USE ONE HUNDRED PERCENT OF THE RESOURCES I N
THE FUNDS FROM NONDESI GNATED CASES TO COVER THE COSTS OF PROVI DING ADR
SERVI CES AS REQUI RED UNDER THI' S SECTI ON. ALL FUNDS FROM CASES HANDLED BY
THE COURT ALTERNATIVE DI SPUTE RESOLUTI ON SERVI CE MUST BE USED FOR THE
COSTS OF PROVI DI NG ADR SERVI CES AS REQUI RED UNDER THI S SECTI ON.

9. RULES. THE COURT OF APPEALS SHALL ADOPT RULES TO GOVERN THE REFER-
RAL OF CASES TO THE COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE.

10. LAND USE MEDI ATION. THE LAND USE MEDI ATI ON PROGRAM | S A PROGRAM
W THI N THE COURT ALTERNATI VE DI SPUTE RESOLUTI ON SERVI CE.

A. THE DI RECTOR OF THE COURT ALTERNATIVE DI SPUTE RESCLUTI ON SERVI CE
SHALL ADM NI STER THE LAND USE MEDI ATI ON PROGRAM

B. A LAND USE MEDI ATI ON FUND IS ESTABLI SHED AS A NONLAPSI NG, DEDI CATED
FUND WTH N THE OFFICE OF THE CH EF ADM NI STRATOR OF THE COURTS. FEES
COLLECTED FOR MEDI ATI ON SERVI CES MUST BE DEPCSITED IN THE FUND. THE
CH EF ADM NI STRATOR OF THE COURTS SHALL USE THE RESOURCES I N THE FUND TO
COVER THE COSTS OF PROVI DI NG MEDI ATI ON SERVI CES.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



