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STATE OF NEW YORK

2818
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 21, 2009

Introduced by M of A SCH MM NGER, TOMS, HOYT, MAGNARELLI -- Milti-
Sponsored by -- M of A Del MONTE -- read once and referred to the
Committee on Ways and Means

AN ACT to anend the tax law, in relation to providing for direct private
assistance to energing technology conpanies through the trading of
their existing but unused research and devel opnent credits and their
exi sting but unused net operating | oss deductions to existing corpo-
rations and partnerships in return for private assistance

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "Small New York Based Hi gh-Technol ogy Busi ness | nvestnent Tax Credit
Act".

S 2. The tax law is anended by adding a new section 212 to read as
fol | ows:

S 212. CORPORATI ON BUSI NESS TAX BENEFI T CERTI FI CATE TRANSFER PROGRAM
1. (A) THE DEPARTMENT SHALL ESTABLI SH A CORPORATI ON BUSI NESS TAX BENEFI T
CERTI FI CATE TRANSFER PROGRAM TO ALLOW NEW OR EXPANDI NG EMERA NG TECHNOL-
OGY AND BI OTECHNOLOGY COVPANI ES I N THI S STATE HAVI NG UNUSED AMOUNTS OF
RESEARCH AND DEVELOPMENT TAX CREDI TS OTHERW SE ALLOMBLE PURSUANT TO
SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDI VI SI ON TWELVE OF SECTION TWO
HUNDRED TEN OF TH S ARTICLE, WH CH CANNOT BE APPLIED FOR THE CREDI T' S
TAX YEAR, AND UNUSED NET OPERATI NG LOSS CARRYOVERS PURSUANT TO PARAGRAPH
(F) OF SUBDI VI SION NI NE OF SECTI ON TWO HUNDRED EI GHT OF THI S ARTICLE TO
SURRENDER THOSE TAX BENEFI TS FOR USE BY OTHER CORPCORATI ONS ESTABLI SHED
UNDER THE BUSI NESS CORPORATI ON LAW AND SUBJECT TO THE PROVI SIONS OF THI S
ARTI CLE | N EXCHANGE FOR PRI VATE FINANCI AL ASSI STANCE TO BE PROVI DED
THOSE TAXPAYERS OR EXPANDI NG EMERG NG TECHNOLOGY AND Bl OTECHNOLOGY
COVWPANI ES. SUCH TAXPAYERS SHALL BE PROVI DED W TH A CORPCRATI ON BUSI NESS
TAX BENEFI T CERTI FI CATE TO BE DEVELOPED BY THE COWM SSI ONER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) THE COWM SSI ONER, | N COOPERATI ON W TH THE COWM SSI ONER OF ECONOM C
DEVELOPMENT, SHALL REVI EW AND APPROVE APPLI CATI ONS BY NEW OR EXPANDI NG
EMERG NG TECHNCOLOGY AND Bl OTECHNOLOGY COMPANIES IN THI'S STATE HAVI NG
UNUSED BUT OIHERW SE ALLOMBLE CARRYOVERS OF RESEARCH AND DEVELOPMENT
TAX CREDI TS AND OTHERW SE ALLOMBLE NET OPERATI NG LOSS CARRYOVERS PURSU-
ANT TO SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDI VISION TWELVE OF
SECTI ON TWO HUNDRED TEN OF THI' S ARTI CLE AND PARAGRAPH (F) OF SUBDI VI SI ON
NI NE OF SECTI ON TWO HUNDRED EI GHT, RESPECTI VELY, TO SURRENDER THOSE TAX
BENEFI TS I N EXCHANGE FOR PRI VATE FI NANCI AL ASSI STANCE TO BE MADE TO A
CORPCRATI ON FI LI NG PURSUANT TO THI S ARTI CLE, WHI CH HAS OBTAI NED A CORPO-
RATI ON BUSI NESS TAX BENEFI T CERTI FI CATE | N AN AMOUNT EQUAL TO AT LEAST
SEVENTY- FI VE PERCENT OF THE AMOUNT OF THE SURRENDERED TAX BENEFI TS.

(© THE COW SSI ONER SHALL CALCULATE THE VALUE OF THE NET OPERATI NG
LCSS CARRYOVER FOR PURPCSES OF THE BENEFI T CERTIFI CATE EQUAL TO THE
AMOUNT OF THE CARRYOVER TIMES THE APPLI CABLE BUSI NESS ALLOCATI ON
PERCENTAGE AND TAX RATE OF THE EMERG NG TECHNOLOGY OR Bl OTECHNCOLOGY
COMPANY.

(D) THE COW SSI ONER, | N COOPERATI ON W TH THE COWM SSI ONER OF ECONOM C
DEVELOPMENT, SHALL REVI EW AND APPROVE APPLI CATI ONS BY TAXPAYERS PURSUANT
TO THE PROVISIONS OF TH S ARTI CLE TO ACQUI RE SURRENDERED TAX BENEFI TS
APPROVED PURSUANT TO PARAGRAPH (B) OF THI'S SUBDI VI SION, WHICH SHALL BE
| SSUED | N THE FORM OF CORPORATI ON BUSI NESS TAX BENEFI T TRANSFER CERTI F-
| CATES, | N EXCHANGE FOR PRI VATE FI NANCI AL ASSI STANCE TO BE MADE BY THE
TAXPAYER IN AN AMOUNT EQUAL TO AT LEAST SEVENTY- FI VE PERCENT OF THE
AMOUNT OF THE SURRENDERED TAX BENEFIT OF AN EMERG NG TECHNOLOGY OR
Bl OTECHNOLOGY COWPANY [IN THE STATE. THE PRI VATE FI NANCI AL ASSI STANCE
SHALL ASSI ST | N FUNDI NG EXPENSES | NCURRED | N CONNECTI ON W TH THE OPERA-
TION OF A NEW OR EXPANDI NG EMERG NG TECHNCLOGY OR Bl OTECHNOLOGY COVPANY
I N THE STATE, | NCLUDI NG BUT NOT LIM TED TO THE EXPENSES OF FI XED ASSETS,
SUCH AS THE CONSTRUCTI ON AND ACQUI SI TI ON AND DEVELOPMENT OF REAL ESTATE,
MATERI ALS, START-UP, TENANT FI T- QUT, WORKI NG  CAPI TAL, SALARI ES,
RESEARCH, AND DEVELOPMENT EXPENDI TURES.

(E) THE COWM SSI ONER SHALL COORDI NATE THE APPLI CATI ONS, | N CONJUNCTI ON
WTH THE DEPARTMENT OF ECONOM C DEVELOPMENT, FOR SURRENDER AND ACQUI SI -
TI ON OF UNUSED BUT OTHERW SE ALLOWABLE TAX BENEFITS PURSUANT TO TH' S
SECTION I N A MANNER THAT CAN BEST STI MULATE AND ENCOURAGE THE EXTENSI ON
OF PRI VATE FI NANCI AL ASSI STANCE TO NEW AND EXPANDI NG EMERG NG TECHNOLOGY
AND Bl OTECHNOLOGY COVPANI ES IN THI'S STATE | NTO A WRI TTEN AGREEMENT W TH
SUCH COVPANY CONCERNI NG THE TERMS AND CONDI TI ONS OF THE PRI VATE FI NAN-
Cl AL ASSI STANCE MADE | N EXCHANGE FOR THE CERTI FI CATE. THE WRI TTEN AGREE-
MENT MAY CONTAI N TERMS CONCERNI NG THE MAI NTENANCE BY THE NEW OR EXPAND-
I NG EMERG NG TECHNOLOGY COR Bl OTECHNCLOGY COVPANY OF A HEADQUARTERS OR A
BASE OF OPERATION IN THI S STATE.

2. (A A TAXPAYER THAT HAS ACQUI RED A CORPORATI ON BUSI NESS TAX BENEFI T
CERTI FI CATE PURSUANT TO THE PROVI SI ONS OF PARAGRAPH (B) OF THI S SUBDI VI -
SI ON THAT | NCLUDES THE RI GHT TO A NET OPERATI NG LOSS CARRYOVER DEDUCTI ON
SHALL ATTACH THAT CERTI FI CATE TO ANY RETURN THE TAXPAYER | S REQUIRED TO
FILE AND SHALL OTHERW SE APPLY THE NET OPERATING LGCSS CARRYOVER
DEDUCTI ON AS EVI DENCED BY THE CERTI FI CATE ACCORDI NG TO THE PROVI SI ONS OF
PARAGRAPH (B) OF SUBDI VI SION ONE OF THI'S SECTI ON AND ANY RULES OR REGU
LATIONS THE COW SSI ONER MAY ADOPT TO CARRY QUT THE PROVI SI ONS OF THI S
SECTI ON.

(B) A NEW OR EXPANDI NG EMERG NG TECHNOLOGY OR BI OTECHNOLOGY COVPANY
THAT HAS SURRENDERED AN UNUSED NET OPERATI NG LOSS CARRYOVER PURSUANT TO
THE PROVI SI ONS OF PARAGRAPH (F) OF SUBDIVISION NINE OF SECTION TWO
HUNDRED EIGHT OF THI S ARTI CLE SHALL NOT BE ALLOWNED A NET OPERATI NG LCSS
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CARRYOVER DEDUCTI ON BASED UPON THE RIGAT TO SUCH A DEDUCTION, AS
EVI DENCED BY SUCH CORPCORATI ON BUSINESS TAX BENEFI T CERTI FI CATE, AND
SHALL ATTACH A COPY OF THE CERTI FI CATE TO ANY RETURN THE TAXPAYER IS
REQUI RED TO FI LE.

3. (A) A TAXPAYER THAT HAS ACQUI RED A CORPORATI ON BUSI NESS TAX BENEFI T
CERTI FI CATE PURSUANT TO SUBDIVISION ONE OF THI' S SECTI ON THAT | NCLUDES
THE RI GHT TO A RESEARCH AND DEVELOPMENT TAX CREDI T CARRYOVER PURSUANT TO
SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SuBDI VI SI ON TWELVE OF SECTION TWO
HUNDRED TEN OF TH S ARTI CLE SHALL ATTACH THAT CERTI FI CATE TO ANY RETURN
THE TAXPAYER | S REQUI RED TO FI LE AND SHALL OTHERW SE APPLY THE CREDI T
CARRYOVER, AS EVI DENCED BY THE CERTI FI CATE, ACCCORDI NG TO THE PROVI SI ONS
OF PARAGRAPH (B) OF SUBDIVISION ONE OF THIS SECTION AND ANY RULES OR
REGULATI ONS THE COW SSI ONER MAY ADOPT TO CARRY QUT THE PROVI SI ONS OF
TH S SECTI ON.

(B) A NEW OR EXPANDI NG TECHNOLOGY OR BI OTECHNOLOGY COVPANY THAT HAS
SURRENDERED AN UNUSED RESEARCH AND DEVELOPMENT TAX CREDI T CARRYOVER
SHALL NOT BE ALLOWED A RESEARCH AND DEVELOPMENT TAX CREDIT CARRYOVER
BASED UPON THE RIGHT TO SUCH A CREDI T CARRYOVER, AS EVI DENCED BY THE
CORPCORATI ON BUSI NESS TAX BENEFI T CERTI FI CATE, AND SHALL ATTACH A COPY OF
THE CERTI FI CATE TO ANY RETURN THE TAXPAYER I'S REQUI RED TO FI LE.

4. FOR THE PURPOSES OF THI S SECTION, THE FOLLOWNG TERM5S HAVE THE
FOLLOW NG MEANI NGS:

(A) "ADVANCED COVPUTI NG' MEANS A TECHNOLOGY USED I N THE DESI GNI NG AND
DEVELOPI NG OF COVPUTI NG HARDWARE AND SOFTWARE, | NCLUDI NG | NNOVATIONS I N
DESIGNING THE FULL SPECTRUM OF HARDWARE FROM HAND- HELD CALCULATORS TO
SUPER COWPUTERS, AND PERI PHERAL EQUI PMENT.

(B) "ADVANCED MATERI ALS" MEANS MATERIALS WTH ENG NEERED PROPERTI ES
CREATED THROUGH THE DEVELOPMENT OF SPECI ALI ZED PROCESSI NG AND SYNTHESI S
TECHNOLOGY, | NCLUDING CERAM CS, H GH VALUE-ADDED METALS, ELECTRONIC
MATERI ALS, COWPOSI TES, POLYMERS, AND Bl OVATERI ALS.

(© " BI OTECHNOLOGY" MEANS THE CONTI NUALLY EXPANDI NG BODY OF FUNDAMEN-
TAL KNOALEDGE ABOUT THE FUNCTI ON OF Bl OLOd CAL SYSTEMs FROM THE MACRO
LEVEL TO THE MOLECULAR AND SUBATOM C LEVELS, AS VWELL AS NOVEL PRCDUCTS,
SERVI CES, TECHNCLOG ES, AND SUB- TECHNOLOGE ES DEVELOPED AS A RESULT OF
I NSI GHTS GAI NED FROM RESEARCH ADVANCES VWH CH ADD TO THAT BODY OF FUNDA-
MVENTAL KNOW.EDCE.

(D) "CONTROL", W TH RESPECT TO A CORPCRATI ON, MEANS OWNERSHI P, DI RECT-
LY OR I NDI RECTLY, OF STOCK POSSESSI NG EI GHTY PERCENT OR MORE OF THE
TOTAL COMBI NED VOTI NG PONER OF ALL CLASSES OF THE STOCK OF THE CORPO-
RATI ON ENTI TLED TO VOTE;, AND "CONTROL", W TH RESPECT TO A TRUST, MEANS
OMERSH P, DI RECTLY OR | NDI RECTLY, OF EIGHTY PERCENT OR MORE OF THE
BENEFI Cl AL | NTEREST | N THE PRI NCI PAL OR | NCOVE OF THE TRUST. THE OWER-
SH P OF STOCK |IN A CORPORATION, OF A CAPI TAL OR PROFI TS | NTEREST IN A
PARTNERSHI P OR ASSOCI ATI ON, OR OF A BENEFI CI AL | NTEREST I N A TRUST SHALL
BE DETERM NED | N ACCORDANCE W TH THE RULES FOR CONSTRUCTI VE OANNERSHI P OF
STOCK PROVI DED | N SUBSECTI ON (C) OF SECTION 267 OF THE FEDERAL | NTERNAL
REVENUE CODE OF 1986, 26 U.S.C. S267, OTHER THAN PARAGRAPH (3) OF
SUBSECTI ON (C) OF SUCH SECTI ON.

(E) "CONTROLLED GROUP' MEANS ONE OR MORE CHAINS OF CORPORATI ONS
CONNECTED THROUGH STOCK OWERSH P W TH A COMMON PARENT CORPORATI ON | F
STOCK POSSESSI NG AT LEAST EI GHTY PERCENT OF THE VOIING POANER OF ALL
CLASSES OF STOCK OF EACH OF THE CORPCORATIONS |'S OMNED DI RECTLY OR | NDI -
RECTLY BY ONE OR MORE OF THE CORPORATI ONS AND THE COMMON PARENT OWNS
DI RECTLY STOCK POSSESSI NG AT LEAST EI GATY PERCENT OF THE VOTI NG PONER OF
ALL CLASSES OF STOCK OF AT LEAST ONE OF THE OTHER CORPORATI ONS.
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(F) "ELECTRONI C DEVI CE TECHNOLOGY" MEANS A TECHNOLOGY | NVOLVI NG M CRO
ELECTRONI CS, SEM CONDUCTORS, ELECTRONI C EQUI PMENT, AND | NSTRUVENTATI ON,
RADI O FREQUENCY, M CROMVE, AND M LLI METER ELECTRONI CS, AND OPTI CAL AND
OPTI C- ELECTRI CAL DEVI CES, OR DATA AND DI G TAL COMMUNI CATI ONS AND | MAG NG
DEVI CES.

(G "ENVI RONMENTAL TECHNOLOGY" MEANS ASSESSMENT AND PREVENTI ON OF
THREATS OR DAMAGE TO HUVAN HEALTH OR THE ENVI RONMVENT, ENVI RONMENTAL
CLEANUP, OR THE DEVELOPMENT OF ALTERNATI VE ENERGY SOURCES.

(H "MEDICAL DEVICE TECHNOLOGY" MEANS A TECHNOLOGY | NVOLVI NG ANY
MEDI CAL EQUI PMENT OR PRODUCT (OTHER THAN A PHARMACEUTI CAL PRODUCT) THAT
HAS THERAPEUTI C VALUE, DI AGNOSTIC VALUE, OR BOTH, AND | S REGULATED BY
THE FEDERAL FOOD AND DRUG ADM NI STRATI ON.

(1) "PARTNERSHI P" MEANS A SYNDI CATE, GROUP, POOL, JO NT VENTURE, OR
OTHER UNI NCORPCORATED ORGANI ZATI ON THROUGH OR BY MEANS OF WHI CH ANY BUSI -
NESS, FI NANCI AL OPERATI ON, OR VENTURE IS CARRIED ON, AND WHICH IS NOT A
TRUST OR ESTATE, A CORPCRATI ON, OR A SOLE PROPRI ETORSHI P.

(J) "PILOT SCALE MANUFACTURI NG' MEANS DESI GN, CONSTRUCTI ON, AND TEST-
ING OF PREPRODUCTION PROTOTYPES AND MODELS IN THE FI ELDS OF ADVANCED
COWPUTI NG ADVANCED MATERI ALS, BI OTECHNOLOGY, ELECTRONI C DEVI CE TECHNOL-
OGY, ENVI RONMENTAL TECHNOLOGY, AND MEDI CAL DEVI CE TECHNOLOGY, OTHER THAN
FOR COMWERCI AL SALE, EXCLUDI NG SALES OF PROTOTYPES OR SALES FOR MARKET
TESTING | F TOTAL GROSS RECEIPTS FROM SUCH SALES OF THE PRODUCT,
SERVI CE, OR PROCESS DO NOT EXCEED ONE M LLI ON DOLLARS.

(K) "QUALI FI ED | NVESTMENT" MEANS THE NON- REFUNDABLE | NVESTMENT AT RI SK
N A SMALL NEW YORK- BASED HI GH TECHNOLOGY BUSI NESS BY A TAXPAYER THAT IS
NOT A RELATED PERSON OF THE SMALL NEW YORK BASED HI GH TECHNOLOGY BUSI -
NESS, THE TRANSFER OF WHICH IS | N CONNECTI ON W TH A TRANSACTI ON I N
EXCHANGE FOR STOCK, | NTEREST I N PARTNERSH PS OR JO NT VENTURES, LI CENSES
( EXCLUSI VE OR NON- EXCLUSI VE), RI GHT TO USE TECHNOLOGY, MARKETI NG RI GHTS,
WARRANTS, OPTIONS, OR ANY I TEM SIM LAR TO THOSE INCLUDED IN THI' S PARA-
GRAPH, | NCLUDI NG BUT NOT LIM TED TO OPTI ONS OR RI GHTS TO ACQUI RE ANY OF
THE | TEMS | NCLUDED I N THI S PARAGRAPH.

(L) "QUALI FI ED RESEARCH EXPENSES' MEANS QUALI FI ED RESEARCH EXPENSES,
AS DEFINED |N SECTION 41 O THE FEDERAL | NTERNAL REVENUE CODE OF 1986,
26 U.S.C. S 41, AS IN EFFECT ON JUNE THI RTI ETH, NI NETEEN HUNDRED NI NE-
TY-TWO, IN THE FIELDS OF ENVI RONMENTAL TECHNOLOGY OR MEDI CAL DEVI CE
TECHNOL OGY.

(M "RELATED PERSON' MEANS:

(1) A CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, OR TRUST BY THE TAXPAYER

(2) AN | NDI VI DUAL, CORPORATI ON, PARTNERSHI P, ASSOCI ATION, OR TRUST
THAT IS IN THE CONTROL OF THE TAXPAYER,

(3) A CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, OR TRUST CONTROLLED BY AN
| NDI VI DUAL, CORPORATI ON, PARTNERSHI P, ASSOCI ATION, OR TRUST THAT IS IN
THE CONTROL OF THE TAXPAYER;, OR

(4) A MEMBER OF THE SAME CONTROLLED GROUP AS A TAXPAYER

"SMALL NEW YORK BASED HI GH TECHNOLOGY BUSI NESS' MEANS A CORPO
RATI ON DO NG BUSI NESS EMPLOYI NG OR OANI NG CAPI TAL OR PROPERTY, OR MAI N
TAINING AN OFFICE, I N THI S STATE THAT HAS QUALIFIED RESEARCH EXPENSES
PAID OR INCURRED FOR RESEARCH EXPENSES CONDUCTED |IN TH S STATE OR
CONDUCTS PI LOT SCALE MANUFACTURI NG IN THI' S STATE, AND HAS FEVWER THAN TWO
HUNDRED TVENTY- FI VE EMPLOYEES, OF WHOM SEVENTY-FIVE PERCENT ARE NEW
YORK- BASED EMPLOYEES FI LLING A POSI TION OR JOB IN THI S STATE.

(O "TAX YEAR' MEANS THE FISCAL OR CALENDAR ACCOUNTI NG YEAR OF A
TAXPAYER.

S 3. The tax law is anended by adding a new section 606-A to read as
fol | ows:
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S 606- A NONCORPORATI ON TAX BENEFI T CERTI FI CATE TRANSFER PROGRAM ( A)
(1) THE DEPARTMENT SHALL ESTABLI SH A CORPORATI ON BUSI NESS TAX BENEFIT
CERTI FI CATE TRANSFER PROGRAM TO ALLOW NEW OR EXPANDI NG EMERG NG TECHNOL-
OGY AND Bl OTECHNOLOGY COMPANIES IN THI S STATE HAVI NG UNUSED AMOUNTS OF
RESEARCH AND DEVELOPMENT TAX CREDI TS OTHERW SE ALLOMBLE PURSUANT TO
SUBPARAGRAPH (A) OF PARAGRAPH TWO OF SUBSECTION (A) OF SECTION SIX
HUNDRED SI X OF TH S ARTICLE, VWH CH CANNOT BE APPLIED FOR THE CREDI T' S
TAX YEAR, AND UNUSED NET OPERATI NG LOSS CARRYOVER PURSUANT TO SUBSECTI ON
(B) OF SECTI ON SI X HUNDRED SEVENTEEN AND SUBSECTION (B) OF SECTION SIX
HUNDRED THI RTY-THREE OF THI S ARTI CLE TO SURRENDER SUCH TAX BENEFI TS FOR
USE BY OTHER ENTI TI ES SUBJECT TO THE PROVISIONS OF TH S ARTICLE IN
EXCHANGE FOR PRI VATE FI NANCI AL ASSI STANCE TO BE PROVI DED SUCH TAXPAYERS
OR EXPANDI NG EMERG NG TECHNOLOGY AND Bl OTECHNOLOGY COVPANI ES.  SUCH
TAXPAYERS SHALL BE PROVI DED W TH A NONCORPORATI ON BUSI NESS TAX BENEFI T
CERTI FI CATE TO BE DEVELOPED BY THE COWM SSI ONER.

(2) THE COW SSI ONER, I N COOPERATION WTH THE COW SSIONER OF THE
DEPARTMENT COF ECONOM C DEVELOPMENT, SHALL REVI EW AND APPROVE APPLI CA-
TI ONS BY NEW OR EXPANDI NG TECHNCLOGY AND Bl OTECHNOLOGY COVPANI ES IN THI' S
STATE HAVI NG UNUSED BUT OTHERW SE ALLOMBLE CARRYOVER OF RESEARCH AND
DEVELOPMENT TAX CREDITS AND OITHERW SE ALLOWABLE NET OPERATI NG LOSS
CARRYOVERS PURSUANT TO EI THER SUBPARAGRAPH (A) OF PARAGRAPH TWO OF
SUBSECTI ON (A) OF SECTION SI X HUNDRED SI X OR SUBSECTI ON (B) OF SECTION
SI X HUNDRED SEVENTEEN OR SUBSECTION (B) OF SECTION SIX  HUNDRED
TH RTY- THREE OF THI S ARTI CLE, RESPECTI VELY, TO SURRENDER THOSE TAX BENE-
FITS IN EXCHANGE FOR PRI VATE FINANCI AL ASSI STANCE TO BE MADE TO A
TAXPAYER FI LI NG PURSUANT TO THI S ARTI CLE WHO HAS OBTAINED A NONCORPO-
RATI ON  BUSI NESS TAX BENEFI T CERTI FI CATE I N AN AMOUNT EQUAL TO AT LEAST
SEVENTY- FI VE PERCENT OF THE AMOUNT OF THE SURRENDERED TAX BENEFI TS.

(3) THE COW SSI ONER SHALL CALCULATE THE VALUE OF THE NET OPERATI NG
LCSS CARRYOVER FOR PURPOSES OF THE BENEFI T CERTI FI CATE EQUAL TO THE
AMOUNT OF THE CARRYOVER TIMES THE APPLI CABLE BUSINESS ALLOCATI ON
PERCENTAGE AND TAX RATE OF THE EMERGA NG TECHNOLOGY OR Bl OTECHNCOLOGY
COMPANY.

(4) THE COW SSI ONER, I N COOPERATION WTH THE COW SSIONER OF THE
DEPARTMENT COF ECONOM C DEVELOPMENT, SHALL REVI EW AND APPROVE APPLI CA-
TI ONS BY TAXPAYERS SUBJECT TO THE PROVI SIONS OF THI S ARTI CLE TO ACQUI RE
SURRENDERED TAX BENEFI TS APPROVED PURSUANT TO PARAGRAPH TWO OF THI' S
SUBSECTI ON, WHI CH SHALL BE I SSUED I N THE FORM OF NONCORPORATI ON BUSI NESS
TAX BENEFI T TRANSFER CERTI FI CATES, |IN EXCHANGE FOR PRI VATE FI NANCI AL
ASSI STANCE TO BE MADE BY THE TAXPAYER | N AN AMOUNT EQUAL TO AT LEAST
SEVENTY- FI VE PERCENT OF THE AMOUNT OF THE SURRENDERED TAX BENEFI T OF AN
EMERG NG TECHNOLOGY OR BI OTECHNOLOGY COMPANY | N THE STATE. THE PRI VATE
FI NANCI AL ASSI STANCE SHALL ASSIST IN FUND NG EXPENSES | NCURRED IN
CONNECTI ON - W TH THE OPERATI ON OF A NEW OR EXPANDI NG EMERG NG TECHNOLOGY
OR Bl OTECHNOLOGY COVPANY | N THE STATE, | NCLUDI NG BUT NOT LIMTED TO THE
EXPENSES OF FI XED ASSETS, SUCH AS THE CONSTRUCTI ON AND ACQUI SI TI ON AND
DEVELOPMENT OF REAL ESTATE, MATERI ALS, START-UP, TENANT FI T- QUT, WORKI NG
CAPI TAL, SALARI ES, RESEARCH, AND DEVELOPMENT EXPENDI TURES.

(5) THE COWM SSI ONER SHALL COORDI NATE THE APPLI CATI ONS, | N CONJUNCTI ON
W TH THE DEPARTMENT OF ECONOM C DEVELOPMENT, FOR SURRENDER AND ACQUI SI -
TION OF UNUSED BUT OIHERW SE ALLOMBLE TAX BENEFI TS PURSUANT TO THI S
SECTI ON | N A MANNER THAT CAN BEST STI MULATE AND ENCOURAGE THE EXTENSI ON
OF PRI VATE FI NANCI AL ASSI STANCE TO NEW AND EXPANDI NG EMERG NG TECHNOLOGY
AND BI OTECHNOLOGY COMPANIES I N THI S STATE I NTO A WRI TTEN AGREEMENT W TH
SUCH COVPANY CONCERNI NG THE TERMS AND CONDI TI ONS OF THE PRI VATE FI NAN-
Cl AL ASSI STANCE MADE | N EXCHANGE FOR THE CERTI FI CATE. THE WRI TTEN AGREE-
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MENT MAY CONTAI N TERMS CONCERNI NG THE MAI NTENANCE BY THE NEW OR EXPAND-
I NG EMERG NG TECHNOLOGY OR Bl OTECHNOLOGY COMPANY OF A HEADQUARTERS OR A
BASE OF OPERATION IN THI S STATE.

(B)(1) A TAXPAYER THAT HAS ACQU RED A NONCORPCORATI ON BUSI NESS TAX
BENEFI T CERTI FI CATE PURSUANT TO THE PROVISIONS OF PARAGRAPH TWO OF
SUBSECTI ON (A) OF THI' S SECTI ON THAT | NCLUDES THE RI GHT TO A NET OPERAT-
I NG LOSS CARRYOVER DEDUCTI ON SHALL ATTACH THAT CERTI FI CATE TO ANY RETURN
THE TAXPAYER | S REQUI RED TO FI LE AND SHALL OTHERW SE APPLY THE NET OPER-
ATI NG LOSS CARRYOVER DEDUCTI ON, AS EVI DENCED BY THE CERTI FI CATE, ACCORD-
I NG TO THE PROVI SI ONS OF PARAGRAPH TWD OF SUBSECTION (A) OF THI' S SECTI ON
AND ANY RULES OR REGULATI ONS THE COWM SSI ONER MAY ADOPT TO CARRY OUT THE
PROVI SIONS OF THI' S SECTI ON.

(2) A NEW OR EXPANDI NG EMERG NG TECHNOLOGY OR Bl OTECHNOLOGY COVPANY
THAT HAS SURRENDERED AN UNUSED NET OPERATI NG LOSS CARRYOVER PURSUANT TO
THE PROVI SI ONS OF SUBSECTI ON (B) OF SECTION SI X HUNDRED SEVENTEEN AND
SUBSECTI ON (B) OF SECTI ON SI X HUNDRED THI RTY- THREE OF THI S ARTI CLE SHALL
NOT BE ALLOAED A NET OPERATI NG LCSS CARRYOVER DEDUCTI ON BASED UPON THE
RI GHT TO SUCH A DEDUCTI ON, AS EVI DENCED BY SUCH NONCORPORATI ON  BUSI NESS
TAX BENEFI T CERTI FI CATE, AND SHALL ATTACH A COPY OF THE CERTI FI CATE TO
ANY RETURN THE TAXPAYER | S REQUI RED TO FI LE.

(O (1) A TAXPAYER THAT HAS ACQUI RED A NONCORPORATI ON BUSI NESS TAX
BENEFI T CERTI FI CATE PURSUANT TO SUBSECTION (A) OF THI S SECTI ON THAT
I NCLUDES THE RI GHT TO A RESEARCH AND DEVELOPMENT TAX CREDIT CARRYOVER
SHALL ATTACH THAT CERTI FI CATE TO ANY RETURN THE TAXPAYER IS REQUI RED TO
FI LE AND SHALL OTHERW SE APPLY THE CREDI T CARRYOVER, AS EVI DENCED BY THE
CERTI FI CATE, ACCORDI NG TO THE PROVI SI ONS OF PARAGRAPH TWO OF SUBSECTI ON
(A) OF THI'S SECTION AND ANY RULES OR REGULATI ONS THE COVM SSI ONER MAY
ADOPT TO CARRY QUT THE PROVI SI ONS OF THI S SECTI ON.

(2) A NEW OR EXPANDI NG EMERG NG TECHNOLOGY OR BI OTECHNOLOGY COVPANY
THAT HAS SURRENDERED AN UNUSED RESEARCH AND DEVELOPMENT TAX CREDI T
CARRYOVER SHALL NOT BE ALLONED A RESEARCH AND DEVELOPMENT TAX CRED T
CARRYOVER BASED UPON THE RI GHT TO SUCH A CREDI T CARRYOVER, AS EVI DENCED
BY THE NONCORPCORATI ON BUSI NESS TAX BENEFI T CERTI FI CATE, AND SHALL ATTACH
A COPY OF THE CERTI FI CATE TO ANY RETURN THE TAXPAYER IS REQU RED TO
FI LE.

(D) FOR THE PURPOSES OF THI S SECTI ON, THE FOLLOWN NG TERMS SHALL HAVE
THE FOLLOWN NG MEANI NGS:

(1) "ADVANCED COVPUTI NG' MEANS A TECHNOLOGY USED |IN DESIGNING AND
DEVELOPI NG COWPUTI NG HARDWARE AND SOFTWARE, | NCLUDI NG | NNOVATI ONS I N
DESI GNI NG THE FULL SPECTRUM OF HARDWARE FROM HAND- HELD CALCULATORS TO
SUPER COVWPUTERS, AND PERI PHERAL EQUI PMENT.

(2) "ADVANCED NMATERIALS' MEANS MATERI ALS W TH ENG NEERED PROPERTI ES
CREATED THROUGH THE DEVELOPMENT OF SPECI ALI ZED PROCESSI NG AND SYNTHESI S
TECHNOLOGY, | NCLUDING CERAM CS, H GH VALUE-ADDED METALS, ELECTRONIC
MATERI ALS, COWPOSI TES, POLYMERS, AND BI OVATERI ALS.

(3) "BIOTECHNOLOGY" MEANS THE CONTI NUALLY EXPANDI NG BCDY OF FUNDAMEN-
TAL KNOALEDGE ABOUT THE FUNCTI ON OF Bl OLOG CAL SYSTEMS FROM THE MACRO
LEVEL TO THE MOLECULAR AND SUBATOM C LEVELS, AS WELL AS NOVEL PRCDUCTS,
SERVI CES, TECHNOLOG ES, AND SUB- TECHNOLOQ ES DEVELOPED AS A RESULT OF
I NSI GHTS GAI NED FROM RESEARCH ADVANCES WHI CH ADD TO THAT BCDY OF FUNDA-
MENTAL KNOW.EDCE.

(4) "CONTROL", W TH RESPECT TO A CORPCRATI ON, MEANS OWNERSHI P, DI RECT-
LY OR | NDI RECTLY, OF STOCK PGOSSESSING ElI GHTY PERCENT OR MORE OF THE
TOTAL COVBI NED VOTI NG PONER OF ALL CLASSES OF THE STOCK OF THE CORPO
RATI ON ENTI TLED TO VOTE;, AND "CONTROL", W TH RESPECT TO A TRUST, MEANS
OMERSHI P, DI RECTLY OR | NDI RECTLY, OF EIGATY PERCENT OR MORE OF THE
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BENEFI Cl AL | NTEREST I N THE PRI NCI PAL OR | NCOVE OF THE TRUST. THE OMNER-
SH P OF STOCK IN A CORPORATI ON, OF A CAPITAL OR PROFITS |INTEREST IN A
PARTNERSHI P OR ASSOCI ATI ON, OR OF A BENEFI CI AL | NTEREST I N A TRUST SHALL
BE DETERM NED | N ACCORDANCE W TH THE RULES FOR CONSTRUCTI VE OANNERSHI P OF
STOCK PROVI DED I N SUBSECTI ON (C) OF SECTION 267 OF THE FEDERAL | NTERNAL
REVENUE CCDE OF 1986, 26 U.S.C. S 267, OIHER THAN PARAGRAPH (3) OF
SUBSECTI ON (C) OF SUCH SECTI ON.

(5) "CONTROLLED GCROUP* NMEANS ONE OR MORE CHAINS OF CORPORATI ONS
CONNECTED THROUGH STOCK OMNERSHI P W TH A COVWON PARENT CORPCORATION | F
STOCK 1S POSSESSI NG AT LEAST ElI GHTY PERCENT OF THE VOTI NG PONER OF ALL
CLASSES OF STOCK OF EACH OF THE CORPORATIONS |S OMNED DI RECTLY OR | NDI -
RECTLY BY ONE OR MORE OF THE CORPORATI ONS AND THE COMMON PARENT OWNS
DI RECTLY STOCK POSSESSI NG AT LEAST EI GATY PERCENT OF THE VOTI NG PONER OF
ALL CLASSES OF STOCK OF AT LEAST ONE OF THE OTHER CORPORATI ONS.

(6) "ELECTRONI C DEVI CE TECHNOLOGY" MEANS A TECHNOLOGY | NVOLVI NG M CRO
ELECTRONI CS, SEM CONDUCTORS, ELECTRONI C EQUI PMENT, AND | NSTRUMENTATI ON,
RADI O FREQUENCY, M CROMAVE, AND M LLI METER ELECTRONI CS, AND OPTI CAL AND
OPTI G- ELECTRI CAL DEVI CES, OR DATA AND DI G TAL COVMUNI CATI ONS AND | MAG NG
DEVI CES.

(7) "ENVI RONVENTAL TECHNOLOGY" MEANS ASSESSMENT AND PREVENTION OF
THREATS OR DAMAGE TO HUMAN HEALTH OR THE ENVI RONMENT, ENVI RONMENTAL
CLEANUP, OR THE DEVELOPMENT OF ALTERNATI VE ENERGY SOURCES.

(8) "MEDI CAL DEVI CE TECHNOLOGY" MEANS A TECHNOLOGY | NVOLVING ANY
MEDI CAL  EQUI PMENT OR PRODUCT (OTHER THAN A PHARMACEUTI CAL PRODUCT) THAT
HAS THERAPEUTI C VALUE, DI AGNOSTI C VALUE, OR BOTH, AND IS REGULATED BY
THE FEDERAL FOOD AND DRUG ADM NI STRATI ON.

(9) "PARTNERSHI P* MEANS A SYNDI CATE, GROUP, POCL, JO NT VENTURE OR
OTHER UNI NCORPORATED ORGANI ZATI ON THROUGH OR BY MEANS OF VWHI CH ANY BUSI -
NESS, FI NANCI AL OPERATI ON, OR VENTURE |S CARRIED ON, AND VHICH IS NOT A
TRUST OR ESTATE, A CORPORATI ON, OR A SOLE PROPRI ETORSHI P.

(10) "PILOT SCALE MANUFACTURI NG' MEANS DESI GN, CONSTRUCTI ON, AND TEST-
ING OF PREPRCDUCTI ON PROTOTYPES AND MODELS IN THE FI ELDS OF ADVANCED
COVPUTI NG, ADVANCED MATERI ALS, BI OTECHNCOLOGY, ELECTRONI C DEVI CE TECHNOL-
OGY, ENVI RONVENTAL TECHNCLOGY, AND MEDI CAL DEVI CE TECHNOLOGY, OIHER THAN
FOR COMVERCI AL SALE, EXCLUDI NG SALES OF PROTOTYPES OR SALES FOR MARKET
TESTING IF TOTAL GROSS RECEIPTS FROM SUCH SALES OF THE PRODUCT,
SERVI CE, OR PROCESS DO NOT EXCEED ONE M LLI ON DOLLARS.

(11) "QUALI FI ED | NVESTMENT" MEANS THE NON- REFUNDABLE | NVESTMENT AT
RISK IN A SMALL NEW YORK- BASED H GH TECHNOLOGY BUSI NESS BY A TAXPAYER
THAT 1S NOT A RELATED PERSON OF THE SMALL NEW YORK BASED HI GH TECHNOLOGY
BUSI NESS, THE TRANSFER OF WHICH IS I N CONNECTI ON WTH A TRANSACTION IN
EXCHANGE FOR STOCK, | NTEREST | N PARTNERSHI PS OR JO NT VENTURES, LI CENSES
(EXCLUSIVE OR NON-EXCLUSIVE), RIGATS TO USE TECHNOLOGY, MARKETI NG
Rl GHTS, WARRANTS, OPTIONS, OR RIGHTS TO ACQUI RE ANY OF THE | TEMS SI M LAR
TO THOSE I NCLUDED IN TH' S PARAGRAPH, |INCLUDING BUT NOI' LIMTED TO
OPTIONS OR RIGHIS TO ACQU RE ANY OF THE | TEMS | NCLUDED I N TH S PARA-
GRAPH.

(12) "QUALI FI ED RESEARCH EXPENSES" MEANS QUALI FI ED RESEARCH EXPENSES,
AS DEFINED [IN SECTION 41 OF THE FEDERAL | NTERNAL REVENUE CCDE OF 1986,
26 U S.C S 41, AS IN EFFECT ON JUNE TH RTI ETH, NI NETEEN HUNDRED NI NE-
TY-TWO, IN THE FIELDS OF ENVI RONMVENTAL TECHNOLOGY OR MEDI CAL DEVI CE
TECHNOLOGY.

(13) "RELATED PERSON' MEANS:

(A) A CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, OR TRUST BY THE TAXPAYER;

(B) AN I NDI VI DUAL, CORPORATI ON, PARTNERSHI P, ASSCCI ATI ON, OR TRUST
THAT IS IN THE CONTRCL OF THE TAXPAYER,
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(©) A CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, OR TRUST CONTROLLED BY AN
| NDI VI DUAL, CORPORATI ON, PARTNERSHI P, ASSOCI ATI ON, OR TRUST THAT IS IN
THE CONTROL OF THE TAXPAYER;, OR

(D) A MEMBER OF THE SAME CONTROLLED GROUP AS THE TAXPAYER.

(14) "SMALL NEW YORK BASED HI GH TECHNOLOGY BUSI NESS' MEANS A CORPO
RATI ON DO NG BUSI NESS EMPLOYI NG OR OANI NG CAPI TAL OR PROPERTY, OR MAI N
TAINNNG AN OFFICE, |IN TH S STATE THAT HAS QUALI FI ED RESEARCH EXPENSES
PAI D OR | NCURRED FOR RESEARCH CONDUCTED I N THI' S STATE OR CONDUCTS PILOT
SCALE MANUFACTURI NG IN THI' S STATE, AND HAS FEWER THAN TWO HUNDRED TWEN-
TY-FI VE EMPLOYEES, OF WHOM SEVENTY-FIVE PERCENT ARE NEW YORK-BASED
EMPLOYEES FI LLING A POSITION OR JOB IN THI S STATE.

(15) "TAX YEAR' MEANS THE FI SCAL OR CALENDAR ACCOUNTI NG YEAR OF A
TAXPAYER.

S 4. This act shall take effect immediately and shall apply to taxable
years whi ch cormmence on or after January 1, 20009.



