Co~NOoOUI~,WNE

STATE OF NEW YORK

2577
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 20, 2009

Introduced by M of A WVEINSTEIN, JOHN -- Ml ti-Sponsored by -- M of A
BRENNAN, CHRI STENSEN, CLARK, COLTQON, COOK, DESTITO, DI NOWN TZ, ESPAI L-
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on Judiciary

AN ACT to anend the real property law and the state finance law, in
relation to brokers fiduciary funds

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The real property lawis anmended by adding a new section
443-b to read as foll ows:

S 443-B. BROKERS FIDUCI ARY FUNDS; | NTEREST- BEARI NG ACCOUNTS. 1. AS
USED I N THI S SECTI ON

(A) "I NTEREST ON BROKER ACCOUNT" OR "I1OBA" MEANS AN UNSEGREGATED
| NTEREST- BEARI NG DEPCSIT ACCOUNT WTH A BANKI NG | NSTI TUTI ON FOR THE
DEPCSI T BY A BROKER OF QUALI FI ED FUNDS

(B) "QUALI FI ED FUNDS" MEANS MONEYS RECEI VED BY A BROKER | N A FI DUCI ARY
CAPACI TY FROM A CLI ENT OR BENEFI Cl AL OANER AND WHI CH ARE NOT  PLACED IN
AN | NTEREST- BEARI NG ACCOUNT AT THE REQUEST OF AND FOR THE BENEFI T OF THE
CLI ENT OR BENEFI Cl AL OANER

(O "FUNDS RECEI VED I N A FI DUCI ARY CAPACI TY" MEANS FUNDS RECEI VED BY A
BROKER FROM A CLIENT OR BENEFICIAL OMNER I N THE COURSE OF BUSI NESS,
| NCLUDI NG BUT NOT LIM TED TO FUNDS RECEI VED | N AN ESCROW CAPACI TY.

(D) "BANKI NG I NSTI TUTI ON' MEANS A BANK, TRUST COWVPANY, SAVINGS BANK
SAVINGS AND LOAN ASSOCI ATION, CREDI T UNI ON OR FOREI GN BANKI NG CORPO
RATI ON WHETHER | NCORPORATED, CHARTERED, ORGANI ZED OR LI CENSED UNDER THE
LAW6 OF THIS STATE OR THE UNI TED STATES, PROVI DED THAT SUCH BANKI NG
| NSTI TUTI ON CONDUCTS | TS PRI NClI PAL BANKI NG BUSI NESS I N THI S STATE.

2. (A) UNLESS A CLIENT OR BENEFICIAL OMER SPECIFICALLY REQUESTS
OTHERW SE, OR A CONTRACT PROVIDES OTHERW SE, A BROKER WHO RECEIl VES

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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MONI ES | N A FI DUCI ARY CAPACI TY SHALL DEPOSI T SUCH MONTES IN AN 1OBA IN A
BANKI NG | NSTI TUTION OF H S OR HER CHO CE OFFERI NG SUCH ACCOUNTS.

(B) A BROKER WHO RECEIVES QUALIFIED FUNDS SHALL DI SCLOSE TO ALL
PARTI ES THE BANK I N WHI CH THE FUNDS W LL BE DEPCSI TED DURI NG THE TERM OF
THE ESCROW NO FURTHER DI SCLOSURE SHALL BE REQUI RED OF SUCH BROKER

(© A BROKER WHO DEPOSI TS MONEY I N AN | OBA PURSUANT TO THI'S SECTION
SHALL NOT BE DEEMED I N VI OLATI ON OF THE SECRETARY OF STATE' S RULES AND
REGULATI ONS CONCERNI NG THE MAI NTAI NI NG OF ESCROW ACCOUNTS.

(D) NOTW THSTANDI NG THE DEPCSI T REQUI REMENTS OF THIS SUBDI VI SION, NO
BROKER SHALL BE LIABLE | N DAMAGES NOR HELD TO ANSWER FOR A CHARGE OF
PROFESSI ONAL M SCONDUCT FOR FAI LURE TO DEPOSIT QUALIFIED FUNDS IN AN
| CBA.

3. NO BROKER SHALL BE LIABLE | N DAMAGES NOR HELD TO ANSVER FOR A
CHARCGE OF PROFESSI ONAL M SCONDUCT BECAUSE OF A DEPCSI T OF MONEYS TO AN
| OBA PURSUANT TO A JUDGVENT | N GOOD FAI TH THAT SUCH MONEYS WERE QUALI -
FI ED FUNDS.

(A) A BROKER WHI CH RECEI VES QUALI FI ED FUNDS IN THE COURSE OF I TS BUSI -
NESS AND ESTABLI SHES AND NMAI NTAINS AN | OBA SHALL DO SO BY (1) DESI GNAT-
I NG THE ACCOUNT AS (NAME OF BRCKER | OBA) W TH THE APPROVAL OF THE BANK-
I NG I NSTI TUTI ON; AND (I1) NOTIFYING THE NEW YORK |NTEREST ON LAWER
ACCOUNT FUND WTHI N THI RTY DAYS OF ESTABLI SHI NG THE | OBA OF THE ACCOUNT
NUVBER AND NAVME AND ADDRESS OF THE BANKI NG | NSTI TUTI ON WHERE THE ACCOUNT
I S DEPGCSI TED.

(B) THE RATE OF | NTEREST PAYABLE ON ANY | OBA SHALL BE NOT LESS THAN
THE RATE PAI D BY THE BANKI NG | NSTI TUTI ON ON SI M LAR ACCOUNTS MAI NTAI NED
AT THAT I NSTI TUTI ON, AND THE BANKI NG | NSTI TUTI ON  SHALL NOT | MPOSE ON
SUCH ACCOUNTS ANY CHARGES OR FEES GREATER THAN I T | MPCSED ON SI M LAR
ACCOUNTS MAI NTAI NED AT THAT I NSTI TUTI ON.

(© WTH RESPECT TO | OBA' S, THE BANKI NG | NSTI TUTI ON SHALL:

(1) REMT AT LEAST QUARTERLY ANY |INTEREST EARNED ON THE ACCOUNT
DI RECTLY TO THE NEW YORK |INTEREST ON LAWER ACCOUNT FUND, AFTER
DEDUCTI ON OF SERVI CE CHARCGES OR FEES, |F ANY, ARE APPLI ED;

(I'l') TRANSM T TO THE NEW YORK | NTEREST ON LAWER ACCOUNT FUND W TH
EACH REM TTANCE A STATEMENT SHOW NG AT LEAST THE NAME OF THE ACCOUNT,
SERVI CE CHARGES OR FEES DEDUCTED, |F ANY, AND THE AMOUNT OF NET | NTEREST
REM TTED FROM SUCH ACCOUNT;

(I''l) TRANSMT TO EACH BROKER WHI CH NMAINTAINS AN | OBA A STATEMENT
SHON NG AT LEAST THE NAVME OF THE ACCOUNT, SERVI CE CHARGES OR FEES
DEDUCTED, | F ANY, AND THE AMOUNT OF | NTEREST REM TTED FROM SUCH ACCOUNT;

(1'V) BE PERM TTED TO | MPOSE REASONABLE SERVI CE CHARGES FOR THE PREPA-
RATI ON AND | SSUANCE OF THE STATEMENT; AND

HAVE NO DUTY TO | NQUI RE OR DETERM NE WHETHER DEPOSI TS CONSI ST OF
QUALI FI ED FUNDS.

4. (A) PAYMENT FROM AN | OBA TO OR UPON THE ORDER OF THE BROKER NMNAI N
TAI NI NG SUCH ACCOUNT SHALL BE VALI D AND SUFFI CI ENT RELEASE OF ANY CLAI M5
BY ANY PERSON COR ENTI TY AGAI NST ANY BANKI NG | NSTI TUTI ON FOR ANY PAYMENTS
SO MADE.

(B) ANY REM TTANCE OF |INTEREST TO THE NEW YORK | NTEREST ON LAWER
ACCOUNT FUND BY A BANKI NG I NSTI TUTI ON PURSUANT TO THI S SECTI ON SHALL BE
A VALI D AND SUFFI CI ENT RELEASE AND DI SCHARGE OF ANY CLAI MS BY ANY PERSON
OR ENTITY AGAI NST SUCH BANKI NG | NSTI TUTI ON FOR ANY PAYMENT SO MADE, AND
NO ACTI ON SHALL BE MAI NTAI NED AGAI NST ANY BANKI NG I NSTI TUTI ON SOLELY FOR
OPENI NG, OFFERI NG, OR MAI NTAI NI NG AN | OBA, FOR ACCEPTI NG ANY FUNDS FOR
DEPCSIT TO ANY SUCH ACCOUNT OR FOR REM TTI NG ANY | NTEREST TO THE NEW
YORK | NTEREST ON LAWYER ACCOUNT FUND.
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5. NOTHI NG CONTAINED IN THI S SECTI ON SHALL BE CONSTRUED TO REQUI RE ANY
BANKI NG | NSTI TUTI ON TO OFFER, ACCEPT OR MAI NTAIN | OBA' S.

6. ALL PAPERS, RECORDS, DOCUMENTS OR OTHER | NFORMATI ON | DENTI FYI NG A
BROKER, CLI ENT OR BENEFI Cl AL OANER OF AN | OBA SHALL BE CONFI DENTI AL  AND
SHALL NOT BE DI SCLOSED BY A BANKI NG | NSTI TUTI ON EXCEPT W TH THE CONSENT
OF THE ATTORNEY MAI NTAI NI NG THE ACCOUNT OR AS PERM TTED BY ANY LAW
REGULATI ON OR ADM NI STRATI VE REQUI REMENT.

7. A BROKER THAT CAN ESTABLI SH THAT COWPLI ANCE W TH SUBDI VI SI ON THREE
OF THI S SECTI ON HAS RESULTED I N ANY BANKING SERVICE CHARGES OR FEES
SHALL BE ENTI TLED TO REI MBURSEMENT OF SUCH EXPENSE FROM THE | NTEREST ON
LAWER ACCOUNT FUND BY FILING A CLAIM W TH SUPPORTI NG DOCUMENTATI ON W TH
THE FUND

S 2. Paragraphs d and g of subdivision 3 of section 97-v of the state
finance | aw, as added by chapter 659 of the |aws of 1983, are anended to
read as foll ows:

d. The board shall adopt rules and regul ations for the adm nistration
of the IOLA fund to carry out the purposes and provisions of this
section and of [section] SECTIONS four hundred ninety-seven of the judi-
ciary | aw AND FOUR HUNDRED FORTY- THREE-B OF THE REAL PROPERTY LAW  Such
regul ati ons shall be adopted in accordance with article two of the state
adm ni strative procedure act.

Notwi t hstanding any statute or rule to the contrary, the board
shall maintain all papers, records, docunments or other information iden-
tifying an attorney, BROKER, client or beneficial owner of an [|OLA
account OR AN I NTEREST ON BROKER ACCOUNT on a private and confidentia
basi s and shall not disclose such information unless such disclosure is
necessary to acconplish the purposes of this section and section four
hundred ni nety-seven of the judiciary law, or wunless disclosure is
pursuant to conpul sory | egal process.

S 3. The cl osing paragraph of section 98 of the state finance |aw, as
anended by chapter 317 of the laws of 1994, is anended to read as
fol | ows:

Notwi t hstanding the provisions of any other general or special |aw,
the conptroller shall not invest the noneys of any fund in any security
or securities except as above described, provided, however, that: (a)
the conptroller may, in order to maxinize the rate of return on invest-
nments, invest the noneys belonging to the New York interest on | awer
account fund in notes, securities and deposits of banking institutions
which accept [ICOLA AND/OR |INTEREST ON BROKER accounts, and (b) the
provi sions of this section shall not Iimt the types of investnents that
may be nade with noneys belonging to the volunteer anbulance service
award fund established by section two hundred ni neteen-h of the genera
muni ci pal | aw.

S 4. This act shall take effect imediately; provided, however, that
the provisions of section one of this act shall not take effect until
the board of trustees of the I OLA fund established under the provisions
of section 97-v of the state finance |aw, as added by chapter 659 of the
laws of 1983, shall have certified to the secretary of state that the
conmi ssi oner of internal revenue of the United States has ruled interest
earned on an interest on broker account is not includable in the gross
income of either the broker naintaining the account or the gross incone
of the beneficial owner; provided further, that the secretary of state
shall notify the legislative bill drafting conm ssion as to whether or
not the office of the secretary of state has tinmely received such
certification in order that the commi ssion nmay maintain an accurate and
tinely effective data base of the official text of the laws of the state
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1 of New York in furtherance of effecting the provisions of section 70-b
2 of the public officers |aw



