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STATE OF NEW YORK

2196
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2009

Introduced by M of A MORELLE, GABRYSZAK -- read once and referred to
the Committee on Codes

AN ACT to anend the penal law, in relation to endangering the wel fare of
a care dependent person

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 260.30 of the penal |aw, as added by chapter 381 of
the laws of 1998, is renunbered section 260.31 and anended to read as
fol | ows:

S 260. 31 Vul nerabl e el derly OR CARE DEPENDENT persons; definitions.

For the purpose of sections 260.32 and 260.34 of this article, the
followi ng definitions shall apply:

1. "Caregiver" nmeans a person who (i) assunes responsibility for the
care of a vulnerable elderly OR CARE DEPENDENT person pursuant to a
court order; or (ii) receives nonetary or other val uabl e consideration
for providing care for a vul nerable el derly OR CARE DEPENDENT person.

2. "Sexual contact" neans any touching of the sexual or other intimate
parts of a person not nmarried to the actor for the purpose of gratifying
sexual desire of either party. It includes the touching of the actor by
the victim as well as the touching of the victimby the actor, whether
directly or through cl ot hing.

3. "Wulnerable elderly person" neans a person sixty years of age or
older who is suffering from a disease or infirmty [associated with
advanced age] and nmanifested by denonstrable physical, nental or
enotional dysfunction to the extent that the person is incapable of
adequately providing for his or her own health or personal care.

4. " CARE DEPENDENT PERSON' MEANS ANY PERSON WHO | S A PATIENT OR RESI -
DENT OF ANY HOSPI TAL, NURSI NG HOVE OR RESI DENTI AL HEALTH CARE FACI LI TY,
AS THOSE TERMS ARE DEFI NED | N SECTI ON TWENTY- El GHT HUNDRED ONE OF THE
PUBLI C HEALTH LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 2. Section 260.32 of the penal |aw, as added by chapter 381 of the
| aws of 1998 and subdivision 4 as anended by chapter 1 of the I|aws of
2000, is anmended to read as foll ows:

S 260. 32 Endangering the welfare of a vul nerable elderly OR CARE DEPEND-
ENT person in the second degr ee.

A person is guilty of endangering the welfare of a vulnerable elderly
OR CARE DEPENDENT person in the second degree when, being a caregiver
for a vul nerable elderly person:

1. Wth intent to cause physical injury to such person, he or she
causes such injury to such person; or

2. He or she recklessly causes physical injury to such person; or

3. Wth crimnal negligence, he or she causes physical injury to such
person by nmeans of a deadly weapon or a dangerous instrunment; or

. He or she subjects such person to sexual contact w thout the
latter's consent. Lack of consent under this subdivision results from
forci bl e conpul sion or incapacity to consent, as those terns are defined
in article one hundred thirty of this chapter, or any other circum
stances in which the vulnerable elderly OR CARE DEPENDENT person does
not expressly or inpliedly acquiesce in the caregiver's conduct. In any
prosecution under this subdivision in which the victinis alleged | ack of
consent results solely from incapacity to consent because of the
victims nental disability or nmental incapacity, the provisions of
section 130.16 of this [chapter] PART shall apply. In addition, in any
prosecution under this subdivision in which the victinms [ack of consent
I's based solely upon his or her incapacity to consent because he or she
was nentally disabled, nentally incapacitated or physically helpless, it
is an affirmative defense that the defendant, at the tinme he or she
engaged in the <conduct <constituting the offense, did not know of the
facts or conditions responsible for such incapacity to consent.

Endangering the welfare of a vulnerable elderly OR CARE DEPENDENT
person in the second degree is a class E felony.

S 3. Section 260.34 of the penal |aw, as added by chapter 381 of the
| aws of 1998, is anended to read as foll ows:

S 260. 34 Endangering the welfare of a vul nerable elderly OR CARE DEPEND-
ENT person in the first degree.

A person is guilty of endangering the welfare of a vulnerable elderly
OR CARE DEPENDENT person in the first degree when, being a caregiver for
a vul nerabl e el derly OR CARE DEPENDENT per son:

1. Wth intent to cause physical injury to such person, he or she
causes serious physical injury to such person; or

2. He or she recklessly causes serious physical injury to such person.

Endangering the welfare of a vulnerable elderly OR CARE DEPENDENT
person in the first degree is a class D fel ony.

S 4. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



