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Introduced by M of A JOHN -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to the pronpt
paynment of construction contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
756-f to read as foll ows:

S 756-F. PROWPT PAYMENT. 1. AS USED IN THI S SECTI ON:

(A) "BILLING' MEANS, | N ACCORDANCE WTH THE TERVMS AND DEFIN TIONS OF
THE APPLI CABLE CONTRACT, ANY PERI ODI C PAYMENT, FI NAL PAYMENT, WRI TTEN
APPROVED CHANGED ORDER OR REQUEST FOR RELEASE OF RETAI NAGE.

(B) "PRI ME CONTRACTOR' MEANS A PERSON WHO CONTRACTS WTH AN OMER TO
| MPROVE REAL PROPERTY.

(O "I MPROVE' MEANS: TO BUI LD, ALTER, REPAIR OR DEMOLI SH ANY STRUCTURE
UPCQON, CONNECTED W TH, ON OR BENEATH THE SURFACE OF ANY REAL PROPERTY; TO
EXCAVATE, CLEAR, GRADE, FILL OR LANDSCAPE ANY REAL PROPERTY; TO
CONSTRUCT DRI VEWAYS AND PRI VATE ROADWAYS ON REAL PROPERTY; TO FURN SH
CONSTRUCTI ON  RELATED MATERI ALS, | NCLUDI NG TREES AND SHRUBBERY, FOR ANY
OF THE ABOVE PURPCSES; OR TO PERFORM ANY LABOR UPON A STRUCTURE, | NCLUD-
| NG ANY DESI GN, PROFESSI ONAL OR SKI LLED SERVI CES FURNI SHED BY AN ARCHI -
TECT, ENG NEER, LAND SURVEYOR OR LANDSCAPE ARCHI TECT LI CENSED OR REGQ S-
TERED PURSUANT TO THE LAWS OF THI S STATE.

(D) "STRUCTURE" MEANS ALL OR ANY PART OF A BUI LDI NG AND OTHER | MPROVE-
MENTS TO REAL PROPERTY.

(E) "OMER' MEANS ANY PERSON, | NCLUDING ANY PUBLIC OR GOVERNVENTAL
ENTITY, WHO HAS AN I NTEREST I N THE REAL PROPERTY TO BE | MPROVED AND WWHO
HAS CONTRACTED W TH A PRI ME CONTRACTOR FOR SUCH | MPROVEMENT TO BE MADE.
"OMER' SHALL BE DEEMED TO | NCLUDE ANY SUCCESSOR | N | NTEREST OR AGENT
ACTI NG ON BEHALF OF AN OWNER

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(F) "PRIME RATE'" MEANS THE BASE RATE ON CORPORATE LOANS AT LARGE
UNI TED STATES MONEY CENTER COMMERCI AL BANKS.

(G "REAL PROPERTY" MEANS THE REAL ESTATE THAT IS | MPROVED UPON OR TO
BE | MPROVED UPON.

(H) " SUBCONTRACTOR' MEANS ANY PERSON WHO HAS CONTRACTED TO FURN SH
LABOR, MATERIALS OR OTHER SERVI CES TO A PRI ME CONTRACTOR | N CONNECTI ON
WTH A CONTRACT TO | MPROVE REAL PROPERTY.

(1) "SUBSUBCONTRACTOR' MEANS ANY PERSON WHO HAS CONTRACTED TO FURN SH
LABOR, MATERI ALS OR OTHER SERVI CES TO A SUBCONTRACTOR | N CONNECTION W TH
A CONTRACT TO | MPROVE REAL PROPERTY.

2. (A IF A PRIME CONTRACTOR HAS PERFORVMED | N ACCORDANCE W TH THE
PROVI SI ONS OF A CONTRACT W TH THE OANER AND THE BI LLI NG FOR THE WORK HAS
BEEN APPROVED AND CERTIFIED BY THE OMER OR THE OMER S AUTHORI ZED
APPROVI NG AGENT, THE OMER SHALL PAY THE AMOUNT DUE TO THE PRI ME
CONTRACTOR FOR EACH PERI CDI C PAYMENT, FI NAL PAYMENT OR RETAI NAGE MONI ES
NOT MORE THAN THI RTY CALENDAR DAYS AFTER THE BI LLI NG DATE, WHI CH FOR A
PERI ODI C Bl LLI NG SHALL BE THE PERI CDI C Bl LLING DATE SPECIFIED IN THE
CONTRACT. THE BI LLI NG SHALL BE DEEMED APPROVED AND CERTI FI ED TWENTY DAYS
AFTER THE OMNER RECEI VES | T UNLESS THE OMNER PROVI DES, BEFCORE THE END OF
THE TWENTY-DAY PERIOD, A WRITTEN STATEMENT OF THE AMOUNT W THHELD AND
THE REASON FOR W THHCOLDI NG PAYMENT, EXCEPT THAT IN THE CASE OF A PUBLIC
OR GOVERNMENTAL ENTI TY THAT REQUI RES THE ENTI TY' S GOVERNI NG BCODY TO VOTE
ON AUTHORI ZATI ONS FOR EACH PERI ODI C PAYMENT, FI NAL PAYMENT OR RETAI NAGE
MONI ES, THE AMOUNT DUE MAY BE APPROVED AND CERTI FI ED AT THE NEXT SCHED-
ULED PUBLI C MEETI NG OF THE ENTI TY' S GOVERNI NG BODY, AND PAI D DURI NG THE
ENTI TY' S SUBSEQUENT PAYMENT CYCLE, PROVIDED TH S EXCEPTION HAS BEEN
DEFI NED I N THE BI D SPECI FI CATI ONS AND CONTRACT DOCUMENTS.

(B) I'F A SUBCONTRACTOR OR SUBSUBCONTRACTCOR HAS PERFORMED | N ACCORDANCE
WTH THE PROVI SIONS OF | TS CONTRACT WTH THE PRI ME CONTRACTOR OR SUBCON-
TRACTOR AND THE WORK HAS BEEN ACCEPTED BY THE OMNER, THE OMNER S AUTHOR-
| ZED APPROVI NG AGENT, OR THE PRI ME CONTRACTOR, AS APPLI CABLE, AND THE
PARTI ES HAVE NOT OTHERW SE AGREED I N WRI TI NG THE PRI ME CONTRACTOR SHALL
PAY TO | TS SUBCONTRACTOR AND THE SUBCONTRACTOR SHALL PAY TO I TS SUBSUB-
CONTRACTOR W TH N TEN CALENDAR DAYS OF THE RECElI PT OF EACH PERI ODI C
PAYMENT, FI NAL PAYMENT OR RECEI PT OF RETAI NAGE MONI ES, THE FULL AMOUNT
RECEI VED FOR THE WORK OF THE SUBCONTRACTOR OR SUBSUBCONTRACTOR BASED ON
THE WORK COWPLETED OR THE SERVICES RENDERED UNDER THE APPLI CABLE
CONTRACT. IN THE CASE OF ONGO NG WORK ON THE SAME PRQJIECT FOR WH CH
PARTI AL PAYMENTS ARE MADE, THE AMOUNT OF MONEY OWED FOR WORK ALREADY
COWPLETED SHALL ONLY BE PAYABLE | F THE SUBCONTRACTOR OR SUBSUBCONTRACTOR
IS PERFORM NG TO THE SATI SFACTI ON OF THE PRI ME CONTRACTOR OR SUBCONTRAC-
TOR, AS APPLI CABLE.

(© IF A PAYMENT DUE PURSUANT TO THE PROVI SIONS OF THI'S SECTION | S NOT
MADE IN A TIMELY MANNER, THE DELI NQUENT PARTY SHALL BE LI ABLE FOR THE
AMOUNT OF MONEY OAED UNDER THE CONTRACT, PLUS | NTEREST AT A RATE EQUAL
TO THE PRIME RATE PLUS ONE PERCENT, BUT IN NO EVENT SHALL | NTEREST BE
LESS THAN TWELVE PERCENT. | NTEREST ON AMOUNTS DUE PURSUANT TO TH' S
SECTION SHALL BE PAID TO THE PRI ME CONTRACTOR, SUBCONTRACTOR OR SUBSUB-
CONTRACTOR FOR THE PERFOD BEG@ NNING ON THE DAY AFTER THE REQUI RED
PAYMENT DATE AND ENDI NG ON THE DAY ON VWH CH THE CHECK FOR PAYMENT HAS
BEEN DRAVWN. THE PROVI SIONS OF THI S PARAGRAPH SHALL NOT' APPLY TO ANY
TRANSPORTATI ON  PRQIECT | F THAT PRQIECT RECEI VES FEDERAL FUNDI NG AND THE
AVWARDI NG AGENCY HAS BEEN NOTI FI ED BY THE FEDERAL GOVERNMENT THAT I'T WLL
BE CLASSI FI ED AS A H GH RI SK GRANTEE.

(D) A PRI ME CONTRACTOR, SUBCONTRACTOR OR SUBSUBCONTRACTOR MAY, AFTER
PROVI DI NG SEVEN CALENDAR DAYS' WRI TTEN NOTI CE TO THE PARTY FAI LI NG TO
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MAKE THE REQUI RED PAYMENTS, SUSPEND PERFORMANCE OF A CONSTRUCTI ON
CONTRACT W THOUT PENALTY FOR BREACH OF CONTRACT, UNTIL THE PAYMENT
REQUI RED PURSUANT TO THIS SECTION | S MADE, |F THE CONTRACTOR, SUBCON
TRACTOR OR SUBSUBCONTRACTOR: |'S NOT PAID AS REQUI RED BY THI'S SECTION; IS
NOT PROVIDED A WRI TTEN STATEMENT OF THE AMOUNT W THHELD AND THE REASON
FOR THE W THHOLDI NG AND THE PAYOR |I'S NOT ENGAGED I N A GOOD FAI TH EFFORT
TO RESOLVE THE REASON FOR THE W THHOLDI NG THE PROVI SIONS OF THI S PARA-
GRAPH SHALL NOT APPLY TO ANY TRANSPORTATI ON PRQIECT | F THAT PRQIECT
RECEI VES FEDERAL FUNDI NG AND THE APPLI CATION OF THIS PROVISION WOULD
JEOPARDI ZE THE FUNDI NG BECAUSE THE OWNER COULD NOT MEET THE FEDERAL
STANDARDS FOR FI NANCI AL MANAGEMENT SYSTEMS.

(BE)(1) THE RIGHTS, REMEDI ES OR PROTECTI ONS PROVIDED BY THI'S SECTION
FOR PRI ME CONTRACTORS, SUBCONTRACTORS AND SUBSUBCONTRACTORS SHALL BE IN
ADDI TI ON TO OTHER REMEDI ES PROVI DED PURSUANT TO ANY OTHER PROVI SION OF
LAW TO THE EXTENT THAT THE PROVI SIONS OF THI S SECTI ON PROVI DE GREATER
Rl GHTS, REMEDI ES OR PROTECTI ONS FOR PRI ME CONTRACTORS, SUBCONTRACTORS
AND SUBSUBCONTRACTORS THAN OTHER PROVI SIONS OF LAW THE PROVI SI ONS OF
THI S SECTI ON SHALL SUPERSEDE THOSE OTHER PROVI SI ONS.

(2) NO PROVI SION OF THI' S SECTI ON SHALL BE CONSTRUED AS RESTRICTING IN
ANY WAY THE RI GHTS OR REMEDI ES PROVI DED BY ANY OTHER APPL| CABLE STATE OR
FEDERAL LAW TO AN OMER WHO | S A RESI DENT HOVEOMNER OR PURCHASER W TH
RESPECT TO THE REAL PROPERTY BEI NG | MPROVED.

(F) ALL CONTRACTS FOR THE | MPROVEMENT OF STRUCTURES ENTERED | NTO AFTER
THE EFFECTI VE DATE OF THI S SECTI ON BETWEEN OWERS, PRI ME CONTRACTORS,
SUBCONTRACTORS OR SUBSUBCONTRACTORS SHALL PROVI DE THAT DI SPUTES REGARD-
| NG WHETHER A PARTY HAS FAI LED TO MAKE PAYMENTS REQUI RED PURSUANT TO
THI' S SECTI ON MAY BE SUBM TTED TO A PROCESS OF ALTERNATI VE DI SPUTE RESOL-
UTI ON. ALTERNATIVE DI SPUTE RESOLUTI ON PERM TTED BY THI S SECTI ON SHALL
NOT APPLY TO DI SPUTES CONCERNI NG THE BI D SOLI Cl TATI ON OR AWARD PROCESS,
OR TO THE FORMATI ON OF CONTRACTS OR SUBCONTRACTS. IN ANY ClVIL ACTION
BROUGHT TO COLLECT PAYMENTS PURSUANT TO THI S SECTION, THE ACTION SHALL
BE CONDUCTED W THIN THI S STATE AND THE PREVAI LI NG PARTY SHALL BE AWARDED
REASONABLE COSTS AND ATTORNEY FEES.

S 2. This act shall take effect inmediately, but shall not apply to
contracts for the inprovenent of structures entered into before such
effective date.



