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STATE OF NEW YORK

1923
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 14, 2009

Introduced by M of A TH ELE -- read once and referred to the Commttee
on Local Governnents

AN ACT to amend the town |aw, the general city |law and the village | aw,
inrelation to authorizing towns, cities, and villages to require an
applicant for a land use approval to agree to defend, indemify,
rel ease, and hold harm ess such |ocal governnents from any claim
action, or proceeding brought against such I|ocal governnments in
relation to | and use approvals

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The legislature hereby finds that
towns, cities, and villages conmt substantial tine and resources to
conply with necessary state and other requirenents before granting a
| and use approval . Judicial challenges to said approvals are costly and
time consum ng for local governnent. In addition, said challenges often
seek financial awards, danmamges, and attorneys' fees. Applicants are the
primary beneficiaries of such approvals. Therefore, it is appropriate
that | ocal governnents be given the authority to require applicants to
agr ee to bear the cost of defending such clains, actions, or
proceedi ngs, and bear the responsibility for any costs, attorneys' fees
and damages whi ch nay be awarded to a successful chall enger.

S 2. The town law is anended by addi ng a new section 261-d to read as
fol | ows:

S 261-D. | NDEMNI FI CATI ON AGREEMENTS. 1. DEFINITION. AS USED IN TH'S
SECTI ON, "LAND USE APPROVAL" SHALL MEAN AN APPROVAL GRANTED BY A TOWN
FOR A CHANGE OF ZONE, SUBDI VI SION, SITE PLAN, SPECIAL PERM T, SPEC AL
EXCEPTI ON, VARI ANCE, OR OTHER LAND USE PERM T GRANTED PURSUANT TO THI S
ARTI CLE

2. AUTHORITY. I N ADDI TI ON TO EXI STI NG PONERS AND AUTHORI TIES TO REGUJ-
LATE PLANNI NG LAND USE, OR ZONING A TOWN BOARD SHALL HAVE THE AUTHORI -
TY TO REQU RE AN APPLICANT FOR A LAND USE APPROVAL TO FILE WTH THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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TOM, AS A CONDI TI ON OF PROCESSI NG THE APPLI CATION, A FULLY EXECUTED
| NDEWNI FI CATI ON AGREEMENT. SAI D AGREEMENT SHALL REQUI RE THE APPLI CANT TO
DEFEND, | NDEMNI FY, RELEASE, AND HOLD HARMLESS THE TOMN FROM ANY CLAI M
ACTI ON, OR PROCEEDI NG BROUGHT AGAINST THE TOM TO ANNUL A LAND USE
APPROVAL OR ANY CONDI TI ON OF SAI D APPROVAL. SAI D | NDEMNI FI CATI ON AGREE-
MENT SHALL | NCLUDE DAMAGES AWARDED AGAI NST THE TOWN, |F ANY, COST OF
SU T, ATTORNEYS' FEES, AND OTHER EXPENSES | NCURRED | N CONNECTI ON W TH
SUCH ACTI ON.

3. AGREEMENT PROVI SIONS. THE AGREEMENT SHALL | NCLUDE, BUT NOT BE
LIMTED TO, THE FOLLOW NG PROVI SI ONS:

(A) THE TOMWM SHALL NOTIFY AN APPLICANT OF ANY CLAIM ACTION, OR
PROCEEDI NG TO ANNUL A LAND USE APPROVAL OR ANY CONDI TION OF APPROVAL
WTH N TH RTY DAYS. |F THE APPLI CANT IS NOT SO NOTI FI ED, THE APPLI CANT
SHALL NOT THEREAFTER BE RESPONSI BLE TO DEFEND, | NDEMNI FY, OR HOLD HARM
LESS THE TOM.

(B) THE TOWN SHALL FULLY COOPERATE IN THE DEFENSE OF THE CLAIM
ACTION, OR PROCEEDING |F THE TOMWN FAILS TO DO SO, THE APPLI CANT SHALL
NOT THEREAFTER BE RESPONSI BLE, TO DEFEND, | NDEMNI FY, OR HOLD HARMESS
THE TOM.

(© THE TOW SHALL RETAIN THE RI GHT TO PARTI Cl PATE | N THE DEFENSE OF
THE CLAIM ACTION, OR PROCEEDING I F I'T BEARS THE COST OF I TS OAWN  ATTOR-
NEY AND DEFENDS THE ACTI ON I N GOOD FAI TH.

(D) THE APPLI CANT SHALL NOT BE REQUI RED TO PAY OR PERFORM ANY SETTLE-
MENT UNLESS THE SETTLEMENT | S APPROVED BY THE APPLI CANT.

(E) THE APPLI CANT SHALL | NDEMNIFY THE TOMW FOR ALL OF THE TOMW S
COSTS, FEES, AND DAMAGES WHI CH ARE | NCURRED BY THE TOWN I N ENFORCI NG THE
| NDEWNI FI CATI ON AGREEMENT.

4. AGREEMENT APPROVAL. THE FORM OF THE | NDEMNI FI CATI ON AGREEMENT SHALL
BE APPROVED BY THE TOWN BOARD BY RESOLUTI ON.

5. PAYMENT ON DEMAND. THE APPLI CANT SHALL PAY TO THE TOAN UPON DEMAND
ANY AMOUNT ONED TO THE TOWN PURSUANT TO THE | NDEMNI FI CATI ON AGREEMENT
REQUI REMENTS PRESCRI BED I N THI S SECTI ON.

S 3. The general city law is anended by adding a new section 81-g to
read as foll ows:

S 81-G | NDEWNI FI CATI ON AGREEMENTS. 1. DEFINITION. AS USED IN TH'S
SECTI ON, "LAND USE APPROVAL" SHALL MEAN AN APPROVAL GRANTED BY A CITY
FOR A CHANGE OF ZONE, SUBDI VI SION, SITE PLAN, SPECIAL PERM T, SPEC AL
EXCEPTI ON, VARI ANCE, OR OTHER LAND USE PERM T GRANTED PURSUANT TO THI S
ARTI CLE.

2. AUTHORITY. | N ADDI TI ON TO EXI STI NG PONERS AND AUTHORI TIES TO REGUJ-
LATE PLANNING LAND USE, OR ZONING A CITY LEG SLATI VE BODY SHALL HAVE
THE AUTHORI TY TO REQUI RE AN APPLI CANT FOR A LAND USE APPROVAL TO FILE
WTH THE CTY, AS A CONDI TION OF PROCESSI NG THE APPLI CATI ON, A FULLY
EXECUTED | NDEMNI FI CATI ON AGREEMENT. SAI D AGREEMENT SHALL REQUIRE THE
APPLI CANT TO DEFEND, | NDEMNI FY, RELEASE, AND HOLD HARMLESS THE CI TY FROM
ANY CLAIM ACTION, OR PROCEEDI NG BROUGHT AGAI NST THE CI TY TO ANNUL A
LAND USE APPROVAL OR ANY CONDI TI ON OF SAI D APPROVAL. SAI D | NDEWN FI CA-
TION AGREEMENT SHALL | NCLUDE DAMAGES AWARDED AGAI NST THE CITY, |F ANY,
COST OF SU T, ATTORNEYS' FEES, AND OTHER EXPENSES | NCURRED | N CONNECTI ON
W TH SUCH ACTI ON.

3. AGREEMENT PROVI SIONS. THE AGREEMENT SHALL | NCLUDE, BUT NOT BE
LIMTED TO, THE FOLLOW NG PROVI SI ONS:

(A) THE CTY SHALL NOTIFY AN APPLICANT OF ANY CLAIM ACTION, OR
PROCEEDI NG TO ANNUL A LAND USE APPROVAL OR ANY CONDI TION OF APPROVAL
WTH N TH RTY DAYS. |F THE APPLI CANT IS NOT SO NOTI FI ED, THE APPLI CANT
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SHALL NOT THEREAFTER BE RESPONSI BLE TO DEFEND, | NDEMNI FY, OR HOLD HARM
LESS THE CI TY.

(B) THE CTY SHALL FULLY COOPERATE IN THE DEFENSE OF THE CLAI M
ACTI ON, OR PROCEEDING. |IF THE CITY FAILS TO DO SO, THE APPLI CANT SHALL
NOT THEREAFTER BE RESPONSI BLE, TO DEFEND, | NDEWNI FY, OR HOLD HARMLESS
THE CI TY.

(© THE CITY SHALL RETAIN THE RI GHT TO PARTI Cl PATE IN THE DEFENSE OF
THE CLAIM ACTION, OR PROCEEDING I F I T BEARS THE COST OF I TS OMN ATTOR-
NEY AND DEFENDS THE ACTI ON I N GOOD FAI TH.

(D) THE APPLI CANT SHALL NOT BE REQUI RED TO PAY OR PERFORM ANY SETTLE-
MENT UNLESS THE SETTLEMENT | S APPROVED BY THE APPLI CANT.

(E) THE APPLICANT SHALL INDEWNIFY THE CTY FOR ALL OF THE I TY'S
COSTS, FEES, AND DAMAGES WHI CH ARE | NCURRED BY THE CI TY I N ENFORCI NG THE
| NDEWNI FI CATI ON AGREEMENT.

4. AGREEMENT APPROVAL. THE FORM OF THE | NDEMNI FI CATI ON AGREEMENT SHALL
BE APPROVED BY THE CI TY LEQ SLATI VE BODY BY RESOLUTI ON.

5. PAYMENT ON DEMAND. THE APPLI CANT SHALL PAY TO THE CI TY UPON DEMAND
ANY AMOUNT OWED TO THE CI TY PURSUANT TO THE | NDEMNI FI CATI ON AGREEMENT
REQUI REMENTS PRESCRI BED I N THI S SECTI ON.

S 4. The village law is anended by adding a new section 7-703-b to
read as foll ows:

S 7-703-B | NDEMNI FI CATI ON AGREEMENTS. 1. DEFINITION. AS USED IN TH' S
SECTI ON, "LAND USE APPROVAL" SHALL MEAN AN APPROVAL GRANTED BY A VI LLAGE
FOR A CHANGE OF ZONE, SUBDI VI SION, SITE PLAN, SPECIAL PERM T, SPECI AL
EXCEPTI ON, VARI ANCE, OR OTHER LAND USE PERM T GRANTED PURSUANT TO THI S
ARTI CLE.

2. AUTHORITY. | N ADDI TI ON TO EXI STI NG PONERS AND AUTHORI TIES TO REGUJ-
LATE PLANNING LAND USE, OR ZONING A VILLAGE LEG SLATI VE BODY SHALL
HAVE THE AUTHORI TY TO REQUI RE AN APPLI CANT FOR A LAND USE APPROVAL TO
FILE WTH THE VILLAGE, AS A CONDI TI ON OF PROCESSI NG THE APPLI CATION, A
FULLY EXECUTED | NDEMNI FI CATI ON AGREEMENT. SAI D AGREEMENT SHALL REQUI RE
THE APPLI CANT TO DEFEND, | NDEMNIFY, RELEASE, AND HOLD HARMLESS THE
VI LLAGE FROM ANY CLAIM  ACTION, OR PROCEEDI NG BROUGHT AGAINST THE
VI LLAGE TO ANNUL A LAND USE APPROVAL OR ANY CONDI TI ON OF SAI D APPROVAL.
SAI D | NDEWNI FI CATI ON AGREEMENT SHALL | NCLUDE DAMAGES AWARDED AGAI NST THE
VILLAGE, |IF ANY, COST OF SU T, ATTORNEYS FEES, AND OTHER EXPENSES
| NCURRED | N CONNECTI ON W TH SUCH ACTI ON.

3. AGREEMENT PROVISIONS. THE AGREEMENT SHALL | NCLUDE, BUT NOT BE
LIMTED TO, THE FOLLOW NG PROVI SI ONS:

A. THE VI LLAGE SHALL NOTI FY AN APPLI CANT OF ANY CLAIM ACTION, OR
PROCEEDI NG TO ANNUL A LAND USE APPROVAL OR ANY CONDI TI ON OF APPROVAL
W THI N THI RTY DAYS. | F THE APPLI CANT IS NOT SO NOTI FI ED, THE APPLI CANT
SHALL NOT THEREAFTER BE RESPONSI BLE TO DEFEND, | NDEMNI FY, OR HOLD HARM
LESS THE VI LLAGE.

B. THE VI LLAGE SHALL FULLY COOPERATE IN THE DEFENSE OF THE CLAIM
ACTION, OR PROCEEDING |IF THE WVILLAGE FAILS TO DO SO THE APPLI CANT
SHALL NOT THEREAFTER BE RESPONSI BLE, TO DEFEND, | NDEMNI FY, OR HOLD HARM
LESS THE VI LLAGE.

C. THE VILLAGE SHALL RETAIN THE RI GHT TO PARTI Cl PATE I N THE DEFENSE OF
THE CLAIM ACTION, OR PROCEEDING I F IT BEARS THE COST OF I TS OAWN  ATTOR-
NEY AND DEFENDS THE ACTI ON I N GOOD FAI TH.

D. THE APPLI CANT SHALL NOT BE REQUI RED TO PAY OR PERFORM ANY SETTLE-
MENT UNLESS THE SETTLEMENT | S APPROVED BY THE APPLI CANT.

E. THE APPLI CANT SHALL | NDEMNI FY THE VI LLAGE FOR ALL OF THE VILLAGE S
COSTS, FEES, AND DAMAGES WH CH ARE | NCURRED BY THE VI LLAGE | N ENFORCI NG
THE | NDEMNI FI CATI ON AGREEMENT.
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4. AGREEMENT APPROVAL. THE FORM OF THE | NDEMNI FI CATI ON AGREEMENT SHALL
BE APPROVED BY THE VI LLAGE LEQ SLATI VE BODY BY RESCLUTI ON

5. PAYMENT ON DEMAND. THE APPLICANT SHALL PAY TO THE VI LLAGE UPON
DEMAND ANY AMOUNT OWNED TO THE VI LLAGE PURSUANT TO THE | NDEWNI FI CATI ON
AGREEMENT REQUI REMENTS PRESCRI BED I N THI S SECTI ON.

S 5. Severability. If any clause, sentence, paragraph, section or part
of this act shall be adjudged by any court of conpetent jurisdiction to
be invalid and after exhaustion of all further judicial review, the
judgnment shall not affect, inpair or invalidate the remainder thereof,
but shall be confined in its operation to the clause, sentence, para-
graph, section or part of this act directly involved in the controversy
in which the judgnment shall have been rendered.

S 6. This act shall take effect imediately.



