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STATE OF NEW YORK

1748
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
January 9, 2009

Introduced by M of A GOITFRIED -- read once and referred to the
Conmittee on Health

AN ACT to anend the public health Iaw, the nmental hygiene l|aw and the
civil practice law and rules, in relation to access to patient infor-
mati on, medical records and clinical records

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs (b), (d) and (g) of subdivision 1 of section 18
of the public health |aw, paragraphs (b) and (d) as added by chapter 497
of the aws of 1986 and paragraph (g) as anended by chapter 634 of the
laws of 2004, are anended and a new paragraph (j) is added to read as
fol | ows:

(b) "Health care provider" or "provider" nmeans a ["health care facili -
ty" or a "health care practitioner” as defined by this subdivision]
HEALTH CARE FACI LI TY OR HEALTH CARE PRACTI TI ONER, OR AN AGENT THEREOF

(d) "Health <care practitioner" or "practitioner" neans a person
| i censed under article one hundred thirty-one, one hundred thirty-one-B,
one hundred thirty-two, one hundred thirty-three, one hundred thirty-
six, ONE HUNDRED THI RTY-SEVEN, one hundred thirty-nine, ONE HUNDRED
FORTY, one hundred forty-one, one hundred forty-three, one hundred
forty-four, one hundred fifty-three, one hundred fifty-four, one hundred
fifty-six or one hundred fifty-nine of the education law [or a person
certified under section twenty-five hundred sixty of this chapter].

(g) "Qualified person" neans any properly identified subject; or a
guardi an appoi nted wunder article eighty-one of the nental hygiene |aw,
or a parent of an infant; or a guardian of an infant appointed under
article seventeen of the surrogate's court procedure act or other |egal-
|y appoi nted guardi an of an infant who may be entitled to request access
to a clinical record wunder paragraph (c) of subdivision two of this
section; or a distributee of any deceased subject for whom no persona
representative, as defined in the estates, powers and trusts |aw, has

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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been appoi nted; or an attorney representing [a] ANY OF THE ABOVE quali -
fied [person] PERSONS or the subject's estate who holds a power of
attorney from the qualified person or the subject's estate explicitly
authorizing the holder to execute a witten request for patient inform-
tion OR TO OBTAI N MEDI CAL RECORDS under this section; OR THE DESI GNEE
OF THE HOLDER OF THE PONER OF ATTORNEY, WHO SHALL BE AN ATTORNEY OR AN
AGENT OF AN ATTORNEY. A qualified person shall be deened a "personal
representative of the individual" for purposes of the federal health
i nsurance portability and accountability act of 1996 and its inplenent-
i ng regul ations.

(J) "AGENT" MEANS A CONTRACTOR, SUBCONTRACTOR, AFFILIATE OR SUBSI DI ARY
OF A HEALTH CARE PROVI DER WHI CH BY CONTRACT OR OTHERW SE RECEI VES, MAI N-
TAINS, COPI ES OR TRANSM TS PATI ENT | NFORVATI ON OR MEDI CAL RECORDS FOR
THE HEALTH CARE PROVI DER.

S 2. Paragraph (e) of subdivision 2 of section 18 of the public health
law, as anended by chapter 576 of the |aws of 1998, is anended to read
as foll ows:

(e) [The provider may inpose a reasonable charge for all inspections
and copies, not exceeding the costs incurred by such provider, provided,
however, that a provider may not inpose a charge for copying an original
manmogram when the original has been furnished to any qualified person
and provided, further, that any charge for furnishing an origi nal nmamo-
gram pursuant to this section shall not exceed the docunmented costs
associated therewith. However, the reasonable charge for paper copies
shall not exceed seventy-five cents per page. A qualified person shall
not be denied access to patient information solely because of inability
to pay.] (I) THE PROVI DER MAY | MPOSE A CHARGE FOR ALL | NSPECTI ONS AND
COPI ES OF PATI ENT | NFORVATI ON; PROVI DED, HOWEVER, THAT A PROVI DER SHALL
NOT | MPOSE A CHARGE FOR COPYI NG AN ORI G NAL MAMMOGRAM WHEN THE ORI 3 NAL
HAS BEEN FURNI SHED TO ANY QUALI FI ED PERSON; AND PROVI DED, FURTHER, THAT
ANY CHARGE FOR FURNI SHI NG AN ORI G NAL MAMMOGRAM PURSUANT TO THI' S SECTI ON
SHALL NOT EXCEED THE DOCUMENTED COSTS ASSOCI ATED THEREW TH.  THE CHARGE
FOR PAPER COPIES SHALL BE SEVENTY-FIVE CENTS PER PAGE FOR COPI ES OF
PATI ENT | NFORMATI ON REQUESTED BY A QUALI FI ED PERSON TO FACI LI TATE THE
PATI ENT'S ONGO NG HEALTH CARE, PLUS POSTAGE OR SHI PPI NG AND SALES TAX,
| F APPLI CABLE.

(1'l) FOR COPIES, OTHER THAN COPI ES OF | MAA NG REQUESTED BY A QUALI -
FI ED PERSON FOR PURPOSES OTHER THAN TO FACI LI TATE THE PATI ENT' S ONGO NG
HEALTH CARE: (A) FOR PAPER COPIES, THE FEE SHALL BE TWO DOLLARS PER PAGE
FOR THE FI RST FI FTEEN PAGES AND THEREAFTER SHALL BE ONE DOLLAR PER PAGE,
PLUS POSTAGE OR SHI PPI NG AND SALES TAX, |F APPLI CABLE: (B) FOR COPIES
PRODUCED FROM M CROFILM OR M CROFI CHE, THE FEE SHALL BE THREE DOLLARS
PER PACE FOR THE FI RST FI FTEEN PAGES AND THEREAFTER SHALL BE TWO DOLLARS
PER PACE, PLUS POSTAGE OR SHI PPI NG AND SALES TAX, |F APPLICABLE. THE
FEES AUTHORI ZED BY TH S SUBPARAGRAPH SHALL APPLY ONLY | F THE COPI ES ARE
PROVI DED W THI N SI XTY DAYS OF RECEIPT OF A REQUEST. FOR COPIES NOT
PROVIDED W THI N SI XTY DAYS OF RECEI PT OF A REQUEST, THE FEE ESTABLI SHED
| N SUBPARAGRAPH (1) OF THI S PARAGRAPH SHALL APPLY.

(I''l) FOR COPIES OF | MAG NG, OTHER THAN ORI G NAL MAMMOGRAMS FURNI SHED
TO A QUALIFI ED PERSON, THE CHARGE SHALL NOT EXCEED THE REASONABLE COST
OF REPRODUCTI ON. FOR PURPCSES OF THI'S SECTI ON, THE TERM "I MAG NG' SHALL
MEAN:  ANY X- RAY OR | MAGE PRODUCED BY CONVENTI ONAL X- RAY OR RADI OGRAPH,
FLUORCSCOPY, DI G TAL RADI OGRAPHY, COWPUTED TOMOGRAPHY, MAGNETIC RESO
NANCE | MAG NG NUCLEAR | MAG NG  ULTRASONOGRAPHY, ANG OGRAPHY, OR ANY
OTHER SI M LAR MEDI CAL | MAG NG SERVI CES.
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(1V) ON AND AFTER JANUARY FI RST, TWO THOUSAND TEN, THE COWM SSI ONER,
IN CONSULTATION WTH THE COW SSI ONER OF MENTAL HEALTH, SHALL ADJUST
ANNUALLY THE AMOUNTS SET FORTH IN THIS PARAGRAPH BASED ON THE MOST
RECENT CHANGES IN THE CONSUMER PRI CE | NDEX REPORTED ANNUALLY BY THE
BUREAU OF LABOR STATISTICS I N THE UNI TED STATES DEPARTMENT OF LABOR.

(V) A QUALI FI ED PERSON SHALL NOT BE DENI ED ACCESS TO PATI ENT | NFORMA-
TI ON SOLELY BECAUSE OF | NABI LI TY TO PAY.

S 3. Section 18 of the public health |aw, as added by chapter 497 of
the laws of 1986, is anended by addi ng three new subdivisions 3-a, 3-b
and 3-c to read as foll ows:

3-A. A QUALI FI ED PERSON SHALL REQUEST MEDICAL RECORDS UNDER THI' S
SECTION BY SUBM TTING A SIGNED WRI TTEN STATEMENT WHI CH SETS FORTH THE
FACTS ESTABLI SHING H S OR HER QUALI FYI NG STATUS UNDER THI S SECTI ON.

3-B. WHERE THE WRI TTEN REQUEST | S FROM THE HOLDER OF A PONER OF ATTOR-
NEY, A COPY OF THE PONER OF ATTORNEY SHALL BE ATTACHED TO THE REQUEST.
VHERE THE WRI TTEN REQUEST | S FROM A DESI GNEE OF A HOLDER OF A PONER OF
ATTORNEY, A COPY OF THE PONER OF ATTORNEY AND OF THE DESI GNATI ON SHALL
BE ATTACHED TO THE REQUEST. A REQUEST UNDER THI S SUBDI VI SI ON SHALL BE
SUBJECT TO THE DURATI ON AND TERM5S OF THE PONER OF ATTORNEY AND DESIG
NATION, AS THE CASE MAY BE. A PERSON RECEI VI NG MEDI CAL RECORDS UNDER
THI'S SUBDI VI SI ON SHALL NOT USE OR DI SCLOSE THE MEDI CAL RECORDS OR ANY
| NFORMATI ON CONTAI NED THEREI N EXCEPT FOR THE PURPOSE FOR VWHI CH THEY WERE
AUTHORI ZED TO BE RECEI VED.

3-C. THE RELEASE OF MEDI CAL RECORDS SHALL BE SUBJECT TGO (1) ARTICLE
TVENTY- SEVEN-F OF THI' S CHAPTER I N THE CASE OF CONFI DENTI AL HI V- RELATED
| NFORMATI ON,; (1) SECTION SEVENTEEN OF THIS TITLE AND SECTI ONS
TVENTY- THREE HUNDRED ONE, TWENTY- THREE HUNDRED SI X AND TWENTY- THREE
HUNDRED EI GHT OF THI S CHAPTER | N THE CASE OF TERM NATI ON OF A PREGNANCY
AND TREATMENT FOR SEXUALLY TRANSM TTED DI SEASE; (rer) ARTI CLE
THI RTY- THREE OF THE MENTAL HYG ENE LAW AND (1V) ANY OTHER PROVI SI ONS OF
LAW CREATING SPECI AL REQUI REMENTS RELATING TO THE RELEASE OF MEDI CAL
| NFORMATI ON, | NCLUDI NG THE FEDERAL HEALTH | NSURANCE PORTABILITY AND
ACCOUNTABI LI TY ACT OF 1996 AND | TS | MPLEMENTI NG REGULATI ONS.

S 4. Subdivision (a) of section 33.16 of the nental hygiene lawis
anmended by addi ng a new paragraph 8 to read as fol |l ows:

8. "AGENT" MEANS A CONTRACTOR, SUBCONTRACTOR, AFFILIATE OR SUBSI DI ARY
OF A FACILITY WHO BY CONTRACT OR OTHERW SE, RECEI VES, MAI NTAI NS, COPIES
OR TRANSM TS CLI Nl CAL RECORDS FOR THE FACI LI TY.

S 5. Paragraph 6 of subdivision (b) of section 33.16 of the nental
hygi ene | aw, as amended by chapter 165 of the laws of 1991 and as renum
bered by chapter 233 of the laws of 1991, is anended to read as foll ows:

6. [The facility may inpose a reasonable charge for all inspections
and copies, not exceeding the costs incurred by such provider. However,
the reasonable charge for paper copies shall not exceed seventy-five
cents per page. A qualified person shall not be denied access to the
clinical record solely because of inability to pay.] A THE FACILITY OR
| TS AGENT MAY | MPOSE A CHARGE FOR ALL | NSPECTI ONS AND COPI ES OF PATI ENT
| NFORMATI ON.  THE CHARGE FOR PAPER COPI ES SHALL BE SEVENTY- FI VE CENTS PER
PAGE FOR COPIES OF PATI ENT | NFORVATI ON REQUESTED BY A QUALI FI ED PERSON
TO FACI LI TATE THE PATI ENT' S ONGO NG HEALTH CARE, PLUS POSTAGE OR SHIP-
PI NG AND SALES TAX, | F APPLI CABLE.

B. FOR COPIES REQUESTED BY A QUALI FI ED PERSON FOR PURPCSES OTHER THAN
TO FACI LI TATE THE PATI ENT' S HEALTH CARE (1) FOR PAPER COPIES, THE FEE
SHALL BE TWO DOLLARS PER PACGE FOR THE FI RST FI FTEEN PAGES AND THEREAFTER
SHALL BE ONE DOLLAR PER PAGE, PLUS POSTAGE OR SHI PPI NG AND SALES TAX, | F
APPLI CABLE; AND (I1) FOR COPI ES PRODUCED FROM M CROFI LM OR M CROFI CHE,
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THE FEE SHALL BE THREE DOLLARS PER PAGE FOR THE FI RST FI FTEEN PAGES AND
THEREAFTER SHALL BE TWO DOLLARS PER PAGE, PLUS POSTAGE OR SHI PPI NG AND
SALES TAX, |F APPLI CABLE. THE FEES AUTHORI ZED BY THI S SUBPARAGRAPH SHALL
APPLY ONLY | F THE COPI ES ARE PROVI DED W THI N SI XTY DAYS OF RECEI PT OF A
REQUEST. FOR COPI ES NOT PROVIDED WTHIN SIXTY DAYS OF RECEIPT OF A
REQUEST, THE FEE ESTABLI SHED | N SUBPARAGRAPH A OF THI S PARAGRAPH SHALL
APPLY.

C. ON AND AFTER JANUARY FI RST, TWDO THOUSAND TEN, THE COW SSI ONER, I N
CONSULTATION W TH THE COW SSI ONER OF HEALTH, SHALL ADJUST ANNUALLY THE
AMOUNTS SET FORTH I N THI S PARAGRAPH BASED ON THE MOST RECENT CHANGES I N
THE CONSUMER PRICE | NDEX REPORTED ANNUALLY BY THE BUREAU OF LABOR
STATI STICS I N THE UNI TED STATES DEPARTMENT OF LABOR

D. A QUALI FI ED PERSON SHALL NOT BE DEN ED ACCESS TO PATI ENT | NFORMA-
TI ON SOLELY BECAUSE OF | NABILITY TO PAY

S 6. Subdivision (d) of rule 3122 of the civil practice |aw and rul es,
as added by chapter 575 of +the laws of 2002, is amended to read as
fol | ows:

(d) Unl ess the subpoena duces tecumdirects the production of origina
docunents for inspection and copying at the place where such itenms are
usually naintained, it shall be sufficient for the custodian or other
qual i fied person to deliver conplete and accurate copies of the itens to
be produced. The reasonabl e producti on expenses of a non-party wtness
shall be defrayed by the party seeking di scovery. THE CHARGES AND FEES
AUTHORI ZED BY SUBDI VI SI ON TWDO OF SECTI ON El GHTEEN OF THE PUBLIC HEALTH
LAW AND PARAGRAPH SI X OF SUBDI VI SI ON (B) OF SECTION 33.16 OF THE MENTAL
HYG ENE LAW RELATI VE TO REQUESTS FOR | NSPECTI ONS AND COPYI NG OF MEDI CAL
RECORDS SHALL BE DEEMED TO BE REASONABLE PRODUCTI ON EXPENSES FOR
PURPCSES OF THI' S SUBDI VI SI ON

S 7. For the periods of tine prior to the effective dates of sections
one through six of this act, the provision of patient informtion,
medi cal or clinical records pursuant to the provisions of section 18 of
the public health law or section 33.16 of the nental hygiene law at a
fee of seventy-five cents per page shall be deenmed for all purposes to
be conpliant with such sections of |aw

S 8. This act shall take effect imediately; provided, however, that
sections one through five of this act shall take effect on the sixtieth
day after this act shall have becone a | aw.



