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STATE OF NEW YORK

1482
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A WRIGHT -- read once and referred to the Commttee
on Labor

AN ACT to anend the labor law, in relation to unjust dism ssal

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The labor law is anended by adding a new article 17-A to
read as foll ows:
ARTI CLE 17-A
UNJUST DI SM SSAL ACT
SECTI ON 480. DEFI NI Tl ONS.
481. DI SM SSAL PROCEDURE
482. FI LI NG OF COVPLAI NT.
483. APPO NTMENT OF ARBI TRATOR.
484. HEARI NG
485. REMEDY
486. NOTI CE.
S 480. DEFI NI TIONS. WHEN USED IN THI S ARTI CLE
1. THE TERM "EMPLOYEE" MEANS ANY PERSON WHO AT THE TIME OF H'S OR HER
DI SM SSAL HAS BEEN EMPLOYED FOR NOT LESS THAN FI FTEEN HOURS A WEEK OR
TWELVE CONSECUTI VE MONTHS FOR AN EMPLOYER. SUCH TERM SHALL NOT | NCLUDE
(A) A MANAGERIAL EMPLOYEE OR A PERSON WHO HAS A WRI TTEN EMPLOYMENT
CONTRACT FOR NOT LESS THAN TWO YEARS AND WHOSE CONTRACT REQUI RES NOT
LESS THAN SI X MONTHS NOTI CE OF TERM NATI ON; OR
(B) A MEMBER OF A GROUP OF EMPLOYEES SUBJECT TO A COLLECTI VE BARGAI N-
| NG AGREEMENT WHI CH | NCLUDES BI NDI NG ARBI TRATI ON AS PART OF THE CONTRACT
GRI EVANCE PROCESS.
2. THE TERM "EMPLOYER' MEANS ANY PERSON OR ORGANI ZATI ON THAT EMPLOYS
AT LEAST FI FTEEN PERSONS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. THE TERM "UNJUST DI SM SSAL" SHALL MEAN ANY DI SM SSAL OF AN EMPLOYEE
BY AN EMPLOYER W THOUT CAUSE, OR I F ANY OF THE FOLLON NG WAS A DETERM N-
I NG FACTOR I N SUCH DI SM SSAL:

(A) THE EMPLOYEE' S AGE, SEX, RACE, RELI G ON OR NATIONAL ORIG N;

(B) THE EMPLOYEE'S EXERCISE OF RIGHTS GUARANTEED BY THE FEDERAL
CONSTI TUTI ON;

(© THE EMPLOYEE' S REFUSAL TO ACT IN A MANNER THAT WOULD VI OLATE
PUBLI C POLI CY AS EXPRESSED | N LAW OR ADM NI STRATI VE REGULATI ONS;

(D) THE EMPLOYEE' S OFF-DUTY CONDUCT WH CH BEARS NO REASONABLE
RELATI ONSHI P TO THE EMPLOYEE' S JOB PERFORMANCE; OR

(E) THE EMPLOYEE' S REFUSAL TO PERFORM ANY TASK WHI CH POSES A THREAT OF
SERI QUS | NJURY OR DEATH.

S 481. DI SM SSAL PROCEDURE. ANY EMPLOYER WHO DI SCHARGES AN EMPLOYEE
SHALL G VE SUCH EMPLOYEE WRI TTEN NOTI CE W THI N FI FTEEN DAYS OF DI SM SSAL
OF ALL REASONS FOR H'S OR HER DISM SSAL AND OF HS OR HER RIGHT TO
REQUEST ARBI TRATI ON PURSUANT TO THI S ARTI CLE.

S 482. FILING OF COWLAINT. 1. IF AN EMPLOYER FAILS TO PROVIDE A
DI SCHARGED EMPLOYEE W TH A WRI TTEN NOTI CE OF THE REASONS FOR DI SM SSAL
PURSUANT TO SECTION FOUR HUNDRED EIGHTY-ONE OF TH S ARTICLE, SUCH
DI SCHARGED EMPLOYEE NMAY FILE A WRITTEN COVPLAI NT W TH THE EMPLOYMENT
RELATI ONS BOARD, AS CREATED BY SECTI ON SEVEN HUNDRED TWO OF THI S CHAP-
TER, NOT LESS THAN FORTY-FI VE DAYS NOR MORE THAN ONE HUNDRED DAYS AFTER
DI SCHARGE OF THE EMPLOYEE.

2. ANY EMPLOYEE WHO BELI EVES HE OR SHE WAS UNJUSTLY DI SM SSED MAY FI LE
A WRI TTEN COVMPLAI NT W TH THE STATE MEDI ATI ON BOARD NOT' LATER THAN ONE
HUNDRED DAYS AFTER THE RECEI PT OF THE WRI TTEN NOTI CE OF DI SM SSAL.

THERE SHALL BE A TVENTY-FIVE DOLLAR FILING FEE CHARGED FOR ANY
COVPLAI NT FI LED PURSUANT TO THI S SECTI ON.

S 483. APPO NTMENT OF ARBI TRATOR. 1. UPON THE FILING OF A COVPLAI NT
PURSUANT TO SECTION FOUR HUNDRED EI GHTY-TWO OF THI S ARTI CLE THE STATE
MVEDI ATI ON BOARD SHALL SELECT WTHIN TEN DAYS OF THE RECEIPT OF A
COWPLAI NT  THREE | MPARTI AL, COWPETENT AND REPUTABLE ARBI TRATORS TO BE
NOM NEES TO ARBI TRATE SUCH COVPLAI NT. THE NAMES OF THE THREE ARBI TRATOR
NOM NEES SHALL BE DELI VERED TO BOTH THE EMPLOYER AND THE EMPLOYEE. AFTER
RECEI PT OF THE LI ST OF NOM NEES, THE EMPLOYER AND EMPLOYEE SHALL HAVE
FIVE DAYS DURING WH CH THEY NMAY EACH OBJECT TO ONE OF THE NOM NEES
SELECTED BY THE STATE MEDI ATI ON BOARD. THE STATE MEDI ATI ON BOARD SHALL
SELECT AN ARBI TRATOR FROM AMONG THE NOM NEES WH CH HAVE NOT BEEN
OBJECTED TO.

2. THE ARBI TRATOR SHALL SET THE TI ME, DATE AND PLACE FOR THE HEARI NG
OF THE FILED COWPLAINT. SUCH HEARI NG SHALL OCCUR NOT LESS THAN FI FTY
DAYS AFTER THE FI LI NG OF THE COVPLAI NT AND THE PARTI ES SHALL BE NOTI FI ED
OF THE TI ME, DATE AND PLACE OF THE HEARI NG AT LEAST TWENTY-FIVE DAYS
PRIROR TO THE HEARI NG DATE. FAILURE TO APPEAR AT THE HEARI NG BY THE
EMPLOYEE OR EMPLOYER SHALL RESULT I N DI SM SSAL OR DEFAULT, RESPECTI VELY,
UNLESS THERE IS A JUSTI FI ABLE EXCUSE.

S 484. HEARING 1. THE PROCEEDI NGS BEFORE THE ARBI TRATOR SHALL BE
| NFORVAL. THE ARBI TRATOR MAY CONDUCT THE HEARI NG | N WVHATEVER MANNER HE
OR SHE REASONABLY BELI EVES WLL PERMT THE FULL AND MOST EXPEDI Tl QUS
PRESENTATI ON OF THE EVI DENCE AND ARGUMENTS OF THE EMPLOYER AND EMPLOYEE.
THE RULES OF EVI DENCE OF PROOF SHALL NOT APPLY.

2. THE BURDEN OF PROOF SHALL REST W TH THE EMPLOYER.

S 485. REMEDY. 1. |F THE ARBI TRATOR DETERM NES THAT THE EMPLOYEE' S
DI SM SSAL WAS UNJUST, THE ARBI TRATOR MAY ORDER REI NSTATEMENT AND MNAY
AWARD THE EMPLOYEE LOST EARNI NGS.
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2. THE RESPECTIVE PARTIES SHALL BEAR ALL EXPENSES ACCRU NG FROM
QUTSI DE ASSI STANCE. HOMEVER, |F THE EMPLOYEE'S CLAIM IS UPHELD ALL
EXPENSES SHALL BE PAI D BY THE EMPLOYER

3. |IF THE ARBITRATOR FINDS THAT THE EMPLOYEE' S CLAIM | S FRI VOLOUS,
VEXATI QUS OR MADE FOR THE PURPOSES OF HARASSMENT, THE EMPLOYEE SHALL BE
LI ABLE FOR ALL OF THE EMPLOYER S REASONABLE COSTS.

S 486. NOTICE. ALL EMPLOYERS SHALL CONSPI CUOUSLY POST A COPY OF THI S
ARTI CLE OR A SUMVARY THEREOF | N AN AREA ACCESSIBLE TO ALL EMPLOYEES.
FAILURE TO POST SUCH NOTICE SHALL CONSTI TUTE GROUNDS FOR AN UNJUST
DI SM SSAL COWVPLAI NT.

S 2. This act shall take effect on the sixtieth day after it shall
have become a |aw provided, however, the conmm ssioner of |abor shall
i medi ately promul gate all rules and regul ati ons necessary to carry out
the provisions of this act.



