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STATE OF NEW YORK

1240
2009- 2010 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2009

Introduced by M of A LANCMAN -- read once and referred to the Comit -
tee on Banks

AN ACT to anend the banking law, in relation to enacting the "disclosure
in lending act"

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "disclosure
in lending act".

S 2. The banking law is anended by adding a new section 6-n to read as
fol | ows:

S 6-N DI SCLOSURE TO BORROVERS. 1. FOR PURPCSES OF THI S SECTI ON, THE
TERM " SUB- PRI ME MORTGAGE" MEANS FOR MORTGAGES SECURED BY A FI RST LI EN ON
A DVWELLI NG THE TERM MEANS A MORTGAGE FOR WHI CH THE APR | S GREATER THAN
THREE PERCENTAGE PO NTS ABOVE THE YI ELD ON UNI TED STATES TREASURY SECU-
RI TI ES HAVI NG COVPARABLE PERI ODS OF MATURITY, AS OF THE FI FTEENTH DAY OF
THE PRECEDI NG MONTH | F THE RATE | S SET BETWEEN THE FI RST AND THE FOUR-
TEENTH DAY OF THE MONTH AND AS OF THE FI FTEENTH DAY OF THE CURRENT MONTH
| F THE RATE | S SET ON OR AFTER THE FI FTEENTH DAY.

FOR MORTGAGES SECURED BY A SUBORDI NATE LIEN ON A DWELLI NG THE TERM
MEANS A MORTGAGE FOR WHICH THE APR |S GCREATER THAN FlIVE PERCENTAGE
PONTS ABOVE THE VYIELD ON UN TED STATES TREASURY SECURI Tl ES HAVI NG
COVPARABLE PERI ODS OF MATURITY, AS OF THE FI FTEENTH DAY OF THE PRECEDI NG
MONTH | F THE RATE | S SET BETWEEN THE FI RST AND THE FOURTEENTH DAY OF THE
MONTH AND AS OF THE FI FTEENTH DAY OF THE CURRENT MONTH IF THE RATE IS
SET ON OR AFTER THE FI FTEENTH DAY.

2. THE TERM "MORTGAGE BROKER' MEANS A PERSON WHO, FOR COWVPENSATI ON OR
I N ANTI Cl PATI ON OF COVPENSATI ON, ARRANGES OR NEGOTI ATES, OR ATTEMPTS TO
ARRANGE OR NEGOTI ATE, HOVE MORTGAGE LOANS OR COWM TMENTS FOR SUCH LQOANS,
OR REFERS APPLI CANTS OR PROSPECTI VE APPLI CANTS TO CREDI TORS, OR SELECTS
OR OFFERS TO SELECT CREDI TORS TO WHOM REQUESTS FOR CREDI T MAY BE MADE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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3. EVERY MORTGAGE BROKER AND LENDER SHALL PROVIDE A DI SCLCSURE TO
BORRONERS OF THE TRUE COSTS AND OBLI GATI ONS OF LOANS AND MORTGAGES IN A
FORVAT TO BE ESTABLI SHED BY THE DEPARTMENT. SUCH DI SCLOSURE SHALL
| NCLUDE, BUT NOT BE LIMTED TO, A CLEAR DEPI CTI ON, CHART OR TABLE OF THE
BORROVER S PRE- ARM RESET AND POST- ARM RESET MONTHLY PAYMENTS, THE ANNUAL
PROPERTY TAX, | NSURANCE PAYMENTS, | NFORVATI ON ON THE RECOMVENDED AMOUNT
OF MONTHLY | NCOVE WH CH A BORROWNER SHOULD HAVE IN ORDER TO ASSUME SUCH
MORTGAGE, TAX AND | NSURANCE OBLI GATI ONS AND THE DEPARTMENT WEBSI TE DEDI -
CATED TO EXPLAINING THE RI SKS OF SUB- PRI ME MORTGAGES. SUCH DEPI CTI ON,
CHART OR TABLE SHALL BE PRESENTED TO THE BORROVNER | N WRI TI NG AT THE TI ME
OF EACH OFFER AND AT LEAST SI XTY DAYS PRI OR TO CLOSI NG

4. THE DEPARTMENT SHALL ESTABLI SH A WEBSI TE DEDI CATED TO EXPLAI NI NG
THE RISKS OF SUB-PRIME MORTGAGES. | T SHALL | NCLUDE A CALCULATOR WHERE
BORRONERS MAY ENTER RELEVANT MORTGAGE PAYMENT AND | NCOVE | NFORVATION TO
DETERM NE WHETHER THE MORTGAGE |S W THI N ESTABLI SHED GUI DELI NES FOR SUCH
BORROVER S BUDGET.

5. LENDERS AND MORTGAGE BROKERS MAKI NG OR BROKERI NG SUB- PRI ME MORT-
GAGES SHALL HAVE A PROM NENT LI NK ON THEIR VEBSI TE TO THE DEPARTMENT' S
SUB- PRI ME V\EBPACE.

6. THE ATTORNEY CGENERAL, THE SUPERI NTENDENT, OR ANY PARTY TO A
SUB- PRI ME HOVE MORTGAGE MAY ENFORCE THE PROVI SI ONS OF THI S SECTI ON.

7. A PRI VATE ACTI ON AGAI NST THE LENDER OR MORTGAGE BROKER PURSUANT TO
TH'S SECTION MJST BE COMMENCED W THI N SI X YEARS OF ORI G NATI ON OF THE
SUB- PRI ME HOVE MORTGACGE.

8. ANY LENDER OR MORTGAGE BROKER FOUND BY A PREPONDERANCE OF THE
EVIDENCE TO HAVE VI OLATED TH S SECTI ON SHALL BE LI ABLE TO THE BORROVER
FOR THE FOLLOW NG

(A) ACTUAL DAMACES, | NCLUDI NG CONSEQUENTI AL  AND | NCI DENTAL DANMACES;
AND

(B) STATUTORY DAMAGES OF FI VE THOUSAND DOLLARS PER VI OLATI ON OR TW CE
THE AMOUNT OF PO NTS AND FEES AND CLOSING COSTS AS DEFINED IN TH' S
SECTI ON, WH CHEVER | S GREATER.

9. A COURT MAY ALSO AWARD REASONABLE ATTORNEYS' FEES TO A PREVAI LI NG
BORROVER.

10. A BORRONER MAY BE GRANTED | NJUNCTI VE, DECLARATCORY AND SUCH OTHER
EQUI TABLE RELIEF AS THE COURT DEEMS APPROPRI ATE | N AN ACTI ON TO ENFORCE
COVPLI ANCE W TH THI S SECTI ON.

11. UPON A FI NDI NG BY THE COURT OF AN | NTENTI ONAL VI CLATION BY THE
LENDER OR MORTGACGE BROKER OF THI S SECTI ON, OR REGULATI ON THEREUNDER, THE
HOVE MORTGAGE AGREEMENT SHALL BE RENDERED VO D, AND THE LENDER SHALL
HAVE NO RI GHT TO COLLECT, RECEIVE OR RETAI N ANY PRI NClI PAL, | NTEREST, OR
OTHER CHARGES WHATSOEVER W TH RESPECT TO THE MORTGAGE, AND THE BORROWER
MAY RECOVER ANY PAYMENTS MADE UNDER THE AGREEMENT.

12. UPON A JUDI CI AL FI NDI NG THAT A SUB-PRI ME HOVE MORTGACGE VI OLATES
ANY PROVISION OF TH S SECTI ON, WHETHER SUCH VI OLATI ON | S RAI SED AS AN
AFFI RVATI VE CLAIM OR AS A DEFENSE,  THE MORTGAGE TRANSACTI ON MAY BE
RESCI NDED. SUCH REMEDY OF RESCI SSION SHALL BE AVAI LABLE AS A DEFENSE
W THOUT TI ME LI M TATI ON.

13. THE REMEDI ES PROVIDED IN THI S SECTI ON ARE NOT | NTENDED TO BE THE
EXCLUSI VE REMEDI ES AVAI LABLE TO A BORRONER OF A SUB- PRI VE HOVE MORTGACE.

14. IN ANY ACTION BY AN ASSIGNEE TO ENFORCE A MORTGAGE AGAI NST A
BORROVER | N DEFAULT MORE THAN SI XTY DAYS OR I N FORECLOSURE, A BORROVNER
MAY ASSERT ANY CLAIMS | N RECOUPMENT AND DEFENSES TO PAYMENT UNDER THE
PROVI SIONS OF THI'S SECTI ON AND WTH RESPECT TO THE MORTGAGE, W THOUT
TIME LIMTATIONS, THAT THE BORROVWER COULD ASSERT AGAI NST THE ORI G NAL
LENDER OR MORTGAGE BRCOKER OF THE MORTGAGE.
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15. THE PROVI SIONS OF THI S SECTI ON SHALL BE SEVERABLE, AND I|IF ANY
PHRASE, CLAUSE, SENTENCE, OR PROVI SION | S DECLARED TO BE INVALID, OR IS
PREEMPTED BY FEDERAL LAW OR REGULATI ON, THE VALI DI TY OF THE REMAI NDER OF
THI' S SECTI ON SHALL NOT BE AFFECTED THEREBY. IF ANY PROVISION OF TH'S
SECTION 1S DECLARED TO BE | NAPPLI CABLE TO ANY SPECI FI C CATEGORY, TYPE,
OR KIND OF PO NTS AND FEES, THE PROVI SIONS OF THI S SECTI ON SHALL NONE-
THELESS CONTI NUE TO APPLY W TH RESPECT TO ALL OTHER PO NTS AND FEES.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw, provided, however, that effective i Mmedi at e-
ly, the addition, anendnment and/or repeal of any rule or regul ation
necessary for the inplenmentation of this act on its effective date are
authorized and directed to be made and conpleted on or before such
effective date.



