Co~NOoOUI~,WNE

STATE OF NEW YORK

11435
I N ASSEMBLY
June 14, 2010

I ntroduced by COWMM TTEE ON RULES -- (at request of M of A Sweeney) --
(at request of the Departnent of Environnental Conservation) -- read
once and referred to the Commttee on Environnmental Conservation

AN ACT to anend the environnental conservation law, the tax law, the
general nmunicipal law, the public service | aw and the business law, in
relation to eligibility for participation in the brownfield cleanup
program the provision for a covenant, and assignnment of the brown-
field redevel opnent tax; and repealing certain provisions of the envi-
ronnmental conservation law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision (b) of section 27-1318 of the environnental
conservation | aw, as anmended by section 2 of part E of <chapter 577 of
the laws of 2004, is anended to read as foll ows:

(b) Wthin [sixty] ONE HUNDRED EIGHTY days of conmmencenent of the
renmedi al design, the owner of an inactive hazardous waste di sposal site,
and/ or any person responsible for inplementing a renedial program at
such site, where institutional or engineering controls are enployed
pursuant to this title, shall execute an environnmental easenment pursuant
to title thirty-six of article seventy-one of this chapter OR AN ENVI -
RONVENTAL COVENANT PURSUANT TO Tl TLE FORTY- FI VE OF ARTI CLE SEVENTY- ONE
OF TH S CHAPTER

S 2. Subdivisions 2 and 4 of section 27-1405 of the environnental
conservation |aw, subdivision 2 as anended by section 2 of part A of
chapter 577 of the laws of 2004 and subdivision 4 as added by section 1
of part A of chapter 1 of the |aws of 2003, are anmended to read as
fol | ows:

2. "Brownfield site" or "site" shall nean any real property[, the
redevel opnent or reuse of which nmay be conplicated by the presence or
potential presence of] WHERE a contami nant 1S KNOAWN TO BE PRESENT AT
LEVELS EXCEEDI NG APPLI CABLE HEALTH BASED OR ENVI RONMENTAL STANDARDS OR
| S REASONABLY EXPECTED TO BE PRESENT BASED ON HI STORIC COWERCI AL OR
| NDUSTRI AL USE OF THE SI TE AS ESTABLI SHED BY A PHASE | REPORT AS DEFI NED

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD16824- 02-0
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IN REGULATI ONS PROMULGATED BY THE DEPARTMENT. Such term shall not
i nclude real property:

(a) listed in the registry of inactive hazardous waste disposal sites
under section 27-1305 of this article at the tine of application to this
program and given a classification as described in subparagraph one or
two of paragraph b of subdivision two of section 27-1305 of this arti -
cle; provided, however except until July first, two thousand five, rea
property listed in the registry of inactive hazardous waste di sposa
sites under subparagraph two of paragraph b of subdivision two of
section 27-1305 of this article prior to the effective date of this
article, where such real property is owned by a volunteer shall not be
deened ineligible to participate and further provided that the status of
any such site as listed in the registry shall not be altered prior to
the issuance of a certificate of conpletion pursuant to section 27-1419
of this title;

(b) listed on the national priorities |list established under authority
of 42 U. S.C. section 9605;

(c) subject to an enforcenent action under title seven or nine of this
article, [except] OR PERMTTED AS a treatnent, storage or disposa
facility [subject to a permt]; provided, that nothing herein contained
shall be deened otherwi se to exclude fromthe scope of the term "brown-
field site" a hazardous waste treatnent, storage or disposal facility
having interim status according to regulations pronmulgated by the
conmi ssi oner;

(d) subject to an order for cleanup pursuant to article twelve of the
navigation law or pursuant to title ten of article seventeen of this
chapter except such property shall not be deened ineligible if it is
subject to a stipulation agreenent; or

(e) subject to any other on-going state or federal environnental
enforcenent action related to the contam nation which is at or emanating
fromthe site subject to the present application.

4. "Brownfield site cleanup agreenent” shall nean: (A) FOR THOSE SI TES
VHERE THE DEPARTMENT HAS | SSUED A NOTI CE TO THE APPLI CANT ON OR BEFORE
JULY FI RST, TWO THOUSAND TEN THAT | TS REQUEST FOR PARTI Cl PATI ON HAS BEEN
ACCEPTED UNDER SUBDIVISION SIX OF SECTION 27-1407 OF THI'S TITLE, an
agreenent executed in accordance with section 27-1409 of this title [by
an applicant and the departnent for the purpose of conpleting a brown-
field site renedial progran]; (B) FOR THOSE SI TES WHERE THE DEPARTNMENT
HAS | SSUED SUCH NOTICE AFTER JULY FI RST, TWD THOUSAND TEN, THE APPLI -
CANT' S WRI TTEN ACCEPTANCE OF THE TERMS AND CONDI TIONS OF PARTI Cl PATI ON
PURSUANT TO SECTION 27-1409 OF THIS TI TLE, AND THE DATE OF THE APPLI -
CANT' S WRI TTEN ACCEPTANCE SHALL BE THE DATE OF THE BROWFIELD SITE
CLEANUP AGREEMENT.

S 3. Subdivision 1 of section 27-1407 of the environnmental conserva-
tion law, as anmended by section 3 of part A of chapter 577 of the |aws
of 2004, is anended to read as foll ows:

1. A person who seeks to participate in this programshall submt a
request to the departnment on a formprovided by the departnent. Such
formshall include information to be determ ned by the departnent suffi-
cient to allow the departnment to determne eligibility and the current,
i nt ended and reasonably anticipated future |land use of the site pursuant
to section 27-1415 of this title. IF THE PERSON |S ALSO SEEKING TO
RECEI VE THE TANG BLE PROPERTY CREDI T COVPONENT OF THE BROWNFI ELD REDE-
VELOPMENT TAX CREDI T PURSUANT TO PARAGRAPH THREE OF SUBDI VISION (A) OF
SECTI ON TVENTY- ONE OF THE TAX LAW SUCH PERSON SHALL
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(A) SUBM T | NFORMATI ON SUFFI Cl ENT TO DEMONSTRATE THAT (1) THE SI TE HAS
BEEN A VACANT LOT FOR TEN OR MORE YEARS, OR, IN THE CASE OF A SITE WTH
A BUI LDI NG OR BUI LDI NGS, HAS BEEN VACANT OR SEVERELY UNDERUTI LI ZED, AS
DEMONSTRATED BY TWENTY PERCENT OR LESS USE OF ANY BUI LDI NG SPACE FOR THE
PURPCSES FOR WHI CH THE BUI LDI NG WAS DESI GNED FOR TEN OR MORE YEARS, (I1)
THE SITE OR A PART THEREOF IS W THI N AN ENVI RONMENTAL ZONE AS DEFI NED I N
PARAGRAPH SI X OF SUBDI VI SION (B) OF SECTI ON TVWENTY-ONE OF THE TAX LAW
(1'1l) THE PRQJECTED COST OF THE | NVESTI GATI ON AND REMEDI ATION WHICH IS
PROTECTIVE FOR THE ANTIC PATED USE OF THE SI TE EXCEEDS THE CERTI FI ED
APPRAI SED VALUE OF THE PROPERTY ABSENT CONTAM NATION, OR (IV) THE SITE
IS TO BE DEVELOPED AS AFFORDABLE HOUSI NG DEFI NED AS HAVI NG AT LEAST
TVWENTY PERCENT OF | TS RESI DENTI AL UNI TS SUBJECT TO AN AGREEMENT WTH A
MUNI Cl PALI TY, THE STATE, THE FEDERAL GOVERNMENT, OR AN | NSTRUMENTALI TY
THEREOF, WHERE SUCH AGREEMENT RESTRI CTS OCCUPANCY OF THOSE UNITS TO
RESI DENTS WHO QUALI FY | N ACCORDANCE W TH AN | NCOVE TEST;

(B) SUBM T AN | NVESTI GATI ON REPORT SUFFI Cl ENT TO DEMONSTRATE THAT THE
SI TE REQUI RES REMEDI ATI ON | N ORDER TO MEET THE REMEDI AL REQUI REMENTS OF
THI'S TI TLE; AND

(© FOR ANY SITE LOCATED WTH N A BROMWNFI ELD OPPORTUNI TY AREA DESI G
NATED BY THE SECRETARY OF STATE PURSUANT TO SECTI ON NI NE HUNDRED SEVEN-
TY-R OF THE GENERAL MUNICIPAL LAW SUBM T A DEMONSTRATI ON THAT THE
DEVELOPMENT OF THE SITE WLL BE IN CONFORMANCE WTH SUCH BROWFIELD
OPPORTUNI TY AREA PLAN.

S 4. Subdivision 3 of section 27-1407 of the environnmental conserva-
tion law, as anmended by section 3 of part A of chapter 577 of the |aws
of 2004, is anended to read as foll ows:

3. The departnent shall notify the person requesting participation in
this programwi thin [ten] TH RTY days after receiving such request that
such request is either conplete or inconplete. In the event the applica-
tion is determined to be inconplete the departnment shall specify in
witing the mssing necessary information required pursuant to this
article to conplete the application and shall have ten days after
receipt of the mssing information to issue a witten determination if
the application is conplete.

S 5. Subdivision 6 of section 27-1407 of the environnmental conserva-
tion law, as added by section 1 of part A of chapter 1 of the Ilaws of
2003, is anmended to read as foll ows:

6. The departnment shall use all best efforts to expeditiously notify
the applicant within forty-five days after receiving [their] A request
for participation that such request is either accepted or rejected, AND,
FOR ANY APPL| CANT SEEKI NG TO RECEI VE THE TANG BLE PROPERTY CREDI T COWPO-
NENT OF THE BROWFI ELD REDEVELOPMENT TAX CREDI T PURSUANT TO PARAGRAPH
THREE OF SUBDI VI SI ON (A) OF SECTI ON TVENTY- ONE OF THE TAX LAW WHETHER
THE CRITERIA FOR RECElIVI NG SUCH COVPONENT AS SET FORTH I N SUBDI VI SI ON
ONE OF THI' S SECTI ON HAVE BEEN MET. IN THE CASE OF A SITE WTH N A DESI G
NATED BROWNFI ELD OPPORTUNI TY AREA, THE NOTI CE SHALL | NCLUDE A DETERM -
NATI ON BY THE SECRETARY OF STATE AS TO WHETHER THE PROPQOSED DEVELOPMENT
FOR THE SITE IS I N CONFORVANCE W TH THE DESI GNATED BROWNFI ELD OPPORTU
NI TY AREA PLAN PURSUANT TO SECTI ON NI NE HUNDRED SEVENTY- R OF THE GENERAL
MUNI Cl PAL LAW

S 6. Subdivision 8 of section 27-1407 of the environmental conserva-
tion law is anended by addi ng a new paragraph (e) to read as foll ows:

(E) THE PERSON S PARTICI PATION IN ANY REMEDI AL PROGRAM UNDER THE
DEPARTMENT' S  OVERSI GHT WAS TERM NATED BY THE DEPARTMENT FOR FAI LURE TO
SUBSTANTI ALLY COVPLY W TH AN AGREEMENT OR ORDER.
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S 7. Section 27-1409 of the environnental conservation |aw is REPEALED
and a new section 27-1409 is added to read as foll ows:
S 27-1409. TERMS OF PARTI Cl PATI ON.

1. WTH N FI FTEEN DAYS OF RECEI PT OF A NOTI CE PURSUANT TO SuUBDI VI SI ON
SI X OF SECTION 27-1407 OF TH'S TI TLE THAT I TS REQUEST FOR PARTI Cl PATI ON
HAS BEEN ACCEPTED, THE APPLI CANT SHALL ADVI SE THE DEPARTMENT | N VWRI TI NG
VWHETHER | T ACCEPTS THE DEPARTMENT'S ELI G BILITY DETERM NATION AND THE
TERVMS AND CONDI TI ONS OF PARTI Cl PATI ON AS PROVI DED I N SUBDI VI SI ON TWO CF
THI S SECTI ON, THE REGULATI ONS PROMULGATED AND GUI DANCE | SSUED PURSUANT
TO THIS TI TLE, AND OTHER TERVMS AND CONDI TI ONS AS MAY BE CONTAI NED I N THE
NOTICE. | F THE APPLI CANT DOES NOT SO ADVI SE THE DEPARTMENT OR DECLI NES
TO ACCEPT SUCH TERVMS AND CONDI TIONS, THE APPLI CATION SHALL BE DEEMED
W THDRAWN.

2. ALL APPLI CANTS ACCEPTI NG PARTI Cl PATI ON | N THE BROMWFI ELD CLEANUP
PROGRAM | N ACCORDANCE W TH SUBDI VI SION ONE OF TH' S SECTION ARE SUBJECT
TO THE FOLLOW NG TERMS AND CONDI Tl ONS:

(A) THE BOUNDARIES OF THE REAL PROPERTY THAT W LL BE CONSI DERED THE
PARTI Cl PATI NG BROWNFI ELD SI TE FOR PURPCSES OF THI S TI TLE SHALL BE THOSE
SET FORTH IN THE DEPARTMENT'S NOTI CE PURSUANT TO SUBDI VI SI ON SI X OF
SECTI ON 27-1407 OF TH' S TI TLE;

(B) THE PARTI Cl PANT SHALL PAY ALL COSTS | NCURRED BY THE STATE UP TO
THE EFFECTIVE DATE OF SUCH AGREEMENT AND ALL STATE COSTS | NCURRED | N
NEGOTI ATI NG AND OVERSEEI NG | MPLEMENTATI ON OF SUCH AGREEMENT, PROVI DED,
HONEVER, THAT SUCH COSTS MAY BE BASED UPON A REASONABLE FLAT- FEE FOR
OVERSI GHT, WHI CH SHALL REFLECT THE PRQIJECTED FUTURE STATE COSTS TO BE
| NCURRED | N NEGOT| ATI NG AND OVERSEEI NG | MPLEMENTATI ON OF SUCH AGREEMENT.
PAYMENT OF STATE COSTS SHALL BE MADE TO THE HAZARDOUS WASTE REMEDI AL
FUND ESTABLI SHED PURSUANT TO SECTI ON NI NETY- SEVEN- B OF THE STATE FI NANCE
LAW

(O WTH RESPECT TO A BROMWNFI ELD SI TE WH CH THE DEPARTMENT HAS DETER-
M NED CONSTI TUTES A SI GNI FI CANT THREAT TO THE PUBLI C HEALTH OR ENVI RON-
MVENT, THE DEPARTMENT MAY | NCLUDE A PROVI SI ON REQUI RING THE PARTI Cl PANT
TO PROVIDE A TECHN CAL ASSI STANCE GRANT, AS DESCRI BED | N SUBDI VI SI ON
FOUR OF SECTION 27-1417 OF TH S TITLE, TO AN ELI G BLE PARTY;

(D) DI SPUTES ARI SI NG FROM THE EVALUATI ON, ANALYSI S, AND OVERSI GHT OF
THE | MPLEMENTATI ON OF THE WORK PLAN SHALL BE RESOLVED | N ACCORDANCE W TH
REGULATI ONS PROMULGATED BY THE DEPARTMENT;

(E) NOTW THSTANDI NG SECTION EIGHT OF THE COURT OF CLAIMs ACT OR ANY
OTHER PROVI SI ON OF LAW TO THE CONTRARY, THE STATE SHALL BE | MMUNE FROM
LIABILITY AND ACTION WTH RESPECT TO ANY ACT OR OM SSI ON DONE | N THE
DI SCHARGE OF THE DEPARTMENT'S RESPONSIBILITIES UNDER TH S TI TLE;
PROVI DED, HOWEVER, THAT TH S PARAGRAPH SHALL NOT LIMT THE LI ABILITY
VWH CH MAY OTHERW SE EXI ST FOR THE STATE' S GROSS NEGLI GENCE OR  UNLAWFUL,
WLLFUL OR MALICIQUS ACTS OR OM SSI ONS ON THE PART OF THE STATE, STATE
AGENCI ES, OR THEI R OFFI CERS, EMPLOYEES OR AGENTS;

(F) THE DEPARTMENT MAY TERM NATE AN APPLI CANT' S PARTICIPATION IN THE
BROWNFI ELD CLEANUP PROGRAM AT ANY TIME |F THE APPLICANT FAILS TO
SUBSTANTI ALLY COMPLY WTH THE TERMS AND CONDI TIONS OF TH'S SUBDI VI SI ON,
ANY DULY PROMULGATED REGULATIONS | MPLEMENTI NG THE BROWNFI ELD CLEANUP
PROGRAM ANY TERMS AND CONDI TI ONS SET FORTH I N THE DEPARTMENT'S NOTI CE
PURSUANT TO SUBDIVISION SIX OF SECTION 27-1407 OF THIS TI TLE, OR ANY
WORK PLAN APPROVED BY THE DEPARTMENT;

(G THE DEPARTMENT SHALL NOT CONSI DER THE APPLI CANT AN OPERATOR OF A
BROWNFI ELD SI TE BASED SOLELY UPON PARTI Cl PATI ON | N THE BROMFI ELD CLEAN-
UP PROGRAM FOR PURPCSES COF REMEDI ATI ON LI ABI LI TY;
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THE APPLI CANT SHALL CONDUCT | NVESTI GATI ON AND/ OR REMEDI ATI ON
ACTI VI TI ES PURSUANT TO WORK PLANS APPROVED BY THE DEPARTMENT AND SHALL
BEG N SUCH | NVESTI GATION AND/ OR REMEDI ATI ON ACTIVI TIES WTH N NI NETY
DAYS OF APPROVAL OF THE WORK PLAN BY THE DEPARTMENT;

(1) THE APPLI CANT SHALL PREPARE AND | MPLEMENT A CI Tl ZEN PARTI ClI PATI ON
PLAN CONSI STENT W TH THE REQUI REMENTS OF THI S TI TLE AS SOON AS PGCSSI BLE
FOLLOW NG THE DEPARTMENT' S NOTI CE PURSUANT TO SUBDI VI SI ON SI X OF SECTI ON
27-1407 OF TH'S TITLE BUT PRI OR TO THE PREPARATI ON OF A DRAFT REMEDI AL
| NVESTI GATI ON PLAN BY THE APPLI CANT WHI CH SHALL | NCLUDE A DESCRI PTI ON OF
Cl TI ZEN PARTI Cl PATION ACTIVITIES ALREADY PERFORMED BY THE APPLI CANT
AND/ OR THE DEPARTMENT; AND

(J) EFFECTI VE UPON THE ACCEPTANCE | NTO THE BROMFI ELD CLEANUP PROGRAM
PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON, THE APPLI CANT | S DEEMED TO
HAVE WAIVED ANY RIGHT SUCH APPLI CANT HAS OR MAY HAVE TO MAKE A CLAI M
AGAlI NST THE STATE OF NEW YORK PURSUANT TO ARTI CLE TWELVE OF THE NAVI GA-
TION LAWW TH RESPECT TO THE BROMFI ELD SI TE, AND RELEASED THE NEW YORK
ENVI RONVENTAL PROTECTI ON AND SPI LL COVPENSATI ON FUND FROM ANY AND ALL
LEGAL OR EQUI TABLE CLAI M5 OR CAUSES OF ACTI ON THAT SUCH APPLI CANT MAY
HAVE AS A RESULT OF PARTI Cl PATI NG | N THE BROMFI ELD CLEANUP PROGRAM OR
FULFI LLI NG A BROMFI ELD SI TE REMEDI AL PROGRAM AT SUCH SI TE.

S 8. Section 27-1411 of the environnmental conservation |aw is anmended
by addi ng two new subdivisions 6 and 7 to read as foll ows:

6. AN APPLI CANT SHALL COMMENCE | MPLEMENTATI ON OF ANY WORK PLAN W THI N
NI NETY DAYS OF APPROVAL OF THE PLAN BY THE DEPARTMENT AND COVMPLETE THE
ACTI VI TI ES PROVI DED FOR I N SUCH WORK PLAN | N ACCORDANCE W TH THE SCHED-
ULE SET FORTH THEREIN, OR AS OTHERW SE APPROVED BY THE DEPARTMENT I N
VRI TI NG

7. AN APPLI CANT SHALL INCLUDE WTH EVERY REPORT SUBM TTED TO THE
DEPARTMENT A SCHEDULE FOR THE SUBM SSI ON OF ANY SUBSEQUENT WORK PLAN
REQUI RED TO MEET THE REQUI REMENTS OF THI' S TI TLE.

S 9. Paragraph (d) of subdivision 7 of section 27-1415 of the environ-
nmental conservation |aw, as added by section 1 of part A of chapter 1 of
the laws of 2003, is anended to read as foll ows:

(d) The comm ssioner shall create, update, and naintain a database
system for public information purposes and to nonitor and track all
brownfield sites subject to this title. Data incorporated into such
system for each site for which informati on has been col |l ected pursuant
tothis title shall include, but shall not be limted to, a site suma-
ry, nane of site owner, |location, status of site renmedial activity,
[and, if one has been created pursuant to title thirty-six of article
seventy-one of this chapter, a copy of the environnental easenent,] and
a contact number to obtain additional information. THE DATABASE SHALL
ALSO | NCLUDE FOR EACH SITE A COPY OF THE ENVI RONVENTAL EASEMENT, | F ONE
HAS BEEN CREATED PURSUANT TO TI TLE THI RTY-SI X OF ARTI CLE SEVENTY-ONE OF
TH'S CHAPTER, OR A COPY OF THE ENVI RONVENTAL COVENANT, | F ONE HAS BEEN
CREATED PURSUANT TO TI TLE FORTY-FIVE OF ARTICLE SEVENTY-ONE OF TH'S
CHAPTER. Sites shall be added to such system upon the execution of a
brownfield site cl eanup agreenent [pursuant to section 27-1409 of this
title]. If and when an environnental easenent OR COVENANT is nodified or
extingui shed, the copy of the environnental easenent OR COVENANT
contai ned in the database shall be updated accordingly. Such database
shall be in such a fornmat that it can be readily searched by affected
| ocal governnments and the public for purposes including but not Ilimted
to determning whether an environnmental easenment OR COVENANT has been
recorded for a site pursuant to title thirty-six OR FORTY-FIVE of arti-
cle seventy-one of this chapter. The database shall be avail able el ec-
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tronically. Information fromthis database shall be incorporated into
the geographic information systemcreated and mai ntai ned by the depart-
ment pursuant to section 3-0315 of this chapter

S 10. Paragraph (e) of subdivision 2 of section 27-1419 of the envi-
ronmental conservation |law, as added by section 1 of part A of chapter 1
of the laws of 2003, is anended to read as foll ows:

(e) a certification that any use restrictions, institutional controls,
engi neering controls and/ or any operation and naintenance requirenents
applicable to the site are contained in an environmental easenent
created and recorded pursuant to title thirty-six of article seventy-one
of this chapter OR AN ENVI RONMENTAL COVENANT CREATED AND RECORDED PURSU-
ANT TO TI TLE FORTY-FI VE OF ARTI CLE SEVENTY-ONE OF THI S CHAPTER and that
any affected |ocal governments, as defined in title thirty-six of arti-
cl e seventy-one of this chapter have been notified that such easenent OR
COVENANT has been recorded

S 11. Subdivision 3 of section 27-1419 of the environnental conserva-
tion law, as anmended by chapter 390 of the |l aws of 2008, is anended to
read as foll ows:

3. Upon receipt of the final engineering report, the departnment shal
review such report and the data submtted pursuant to the brownfield
site cleanup agreenent as well as any other relevant information regard-
ing the brownfield site. Upon satisfaction of the commi ssioner that the

remedi ation requirenents set forth in this title have been or will be
achi eved in accordance with the tineframes, if any, established in the
remedial work plan, the comm ssioner shall issue a witten certificate
of conpletion[, such]. SUCH certificate shall include such information

as determned by the departnent of taxation and finance, including but
not limted to the browmfield site boundaries included in the fina

engi neering report, the date of the brownfield site CLEANUP agreenent
[ pursuant to section 27-1409 of this title], and the applicabl e percent-
ages avail able AS OF THE DATE OF THE CERTI FI CATE OF COVPLETION for that
site for purposes of section twenty-one of the tax lawf, with such]. FOR
THOSE SI TES FOR WHI CH THE DEPARTMENT HAS | SSUED A NOTI CE TO THE TAXPAYER
AFTER JULY FIRST, TWO THOUSAND TEN THAT | TS REQUEST FOR PARTI Cl PATI ON
HAS BEEN ACCEPTED UNDER SUBDI VISION SIX OF SECTION 27-1407 OF TH'S
TI TLE, THE TANGd BLE PROPERTY CREDI T COVPONENT OF THE BROWNFI ELD REDEVEL-
OPMENT TAX CREDIT PURSUANT TO PARAGRAPH THREE OF SUBDI VI SION (A) OF
SECTI ON TVENTY- ONE OF THE TAX LAW SHALL ONLY BE AVAI LABLE TO THE TAXPAY-
ER | F SUCH NOTI CE | NCLUDES A DETERM NATI ON THAT THE CRI TERI A FOR RECEI V-
I NG SUCH TAX COVPONENT HAVE BEEN MET. APPLI CABLE percentages [to] FOR
COWUTI NG THE BROWFI ELD REDEVELOPMENT TAX CREDI T PURSUANT TO SECTI ON
TWENTY- ONE OF THE TAX LAW SHALL be determ ned as foll ows:

(A) with respect to such qualified site for which the departnent has
issued a notice to the taxpayer after June twenty-third, two thousand
eight that its request for participation has been accepted under subdi-
vi sion six of section 27-1407 of this title[:

For the purposes of calculating], THE APPLI CABLE PERCENTAGE FOR t he
site preparation credit conponent pursuant to paragraph two of subdivi-
sion (a) of section twenty-one of the tax law, and the on-site groundwa-
ter renediation credit conponent pursuant to paragraph four of subdivi-
sion (a) of section twenty-one of the tax lawf, the applicable
percentage] shall be based on the I evel of cleanup achieved pursuant to
subdi vi sion four of section 27-1415 of this title and the level of
cl eanup of soils to contam nant-specific soil cleanup objectives promul -
gated pursuant to subdivision six of section 27-1415 of this title, up
to a maxi mum of fifty percent, as foll ows:
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[(a)] (I) soil cleanup for unrestricted use, the protection of ground-
wat er or the protection of ecol ogical resources, the applicable percent-
age shall be fifty percent;

[(b)] (I'l) soil cleanup for residential use, the applicabl e percentage
shall be forty percent, except for Track 4 which shall be twenty-eight
percent ;

[(c)] (I'll) soil cleanup for conmercial use, the applicabl e percentage

shall be thirty-three percent, except for Track 4 which shall be twen-
ty-five percent;

[(d)](1V) soil cleanup for industrial use, the applicabl e percentage
shall be twenty-seven percent, except for Track 4 which shall be twen-

ty-two percent.

(B) WTH RESPECT TO SUCH QUALI FI ED SI TE FOR WHI CH THE DEPARTMENT HAS
| SSUED A NOTI CE TO THE TAXPAYER AFTER JULY FI RST, TWD THOUSAND TEN THAT
| TS REQUEST FOR PARTI Cl PATI ON HAS BEEN ACCEPTED UNDER SUBDI VI SI ON SI X OF
SECTI ON 27-1407 OF THI'S TI TLE, THE APPLI CABLE PERCENTAGE FOR THE TANG -
BLE PROPERTY CREDI T COVPONENT OF THE BROWNFI ELD REDEVELOPMENT TAX PURSU
ANT TO PARAGRAPH THREE OF SUBDI VI SI ON (A) OF SECTI ON TVENTY-ONE OF THE
TAX LAW SHALL BE THE SUM OF TEN PERCENT AND THE FOLLOW NG ADDI TI ONAL
PERCENTAGES, PROVI DED THAT THE TOTAL PERCENTAGE OF THE TANG BLE PROPERTY
CREDI T COVPONENT SHALL NOT EXCEED TWENTY- FOUR PERCENT AND |S OTHERW SE
SUBJECT TO THE LI M TATI ONS SET FORTH | N PARAGRAPHS THREE AND THREE- A OF
SUBDI VI SION (A) OF SECTI ON TVWENTY- ONE OF THE TAX LAW

(1) TEN PERCENT FOR A SITE WTH N AN ENVI RONMENTAL ZONE OR FOR A SITE
LOCATED W THI N A DESI GNATED BROWNFI ELD OPPORTUNI TY AREA WHERE THE SECRE-
TARY OF STATE HAS DETERM NED THAT THE PROPOSED DEVELOPMENT OF THE SI TE
IS | N CONFORMANCE W TH SUCH BROWNFI ELD OPPORTUNI TY AREA PLAN PURSUANT TO
SECTI ON NI NE HUNDRED SEVENTY-R OF THE GENERAL MUNICI PAL LAW FOR ANY
SITE WTH N AN ENVI RONVENTAL ZONE AND W THI N AND | N CONFORMANCE W TH A
BROMFI ELD OPPORTUNI TY AREA, THE APPLI CABLE PERCENTAGE UNDER THI' S
SUBPARAGRAPH SHALL BE TWELVE PERCENT;

(I'l) FOUR PERCENT FOR SITES ON WH CH THE PRI MARY DEVELOPMENT |S A
BU LDI NG OR BUI LDI NGS CONSTRUCTED | N CONFORVANCE W TH GREEN BU LDI NG
REGULATI ONS PROMULGATED PURSUANT TO SECTI ON NI NETEEN OF THE TAX LAW OR
SECTI ON El GHTEEN HUNDRED SEVENTY- TWO OF THE PUBLI C AUTHORI TI ES LAW AND

(1'1'l) FOUR PERCENT FOR S| TES DEVELOPED AS AFFORDABLE HOUSI NG~ DEFI NED
AS HAVI NG AT LEAST TWENTY PERCENT OF | TS RESI DENTI AL UNI TS SUBJECT TO AN
AGREEMENT W TH A MUNI ClI PALI TY, THE STATE, THE FEDERAL GOVERNMENT, OR AN
| NSTRUVENTALI TY THEREOF, WHERE SUCH AGREEMENT RESTRICTS OCCUPANCY OF
THOSE UNI TS TO RESI DENTS WHO QUALI FY I N ACCORDANCE W TH AN | NCOVE TEST

(© ALL OTHER APPLI CABLE PERCENTAGES ARE SET FORTH | N PARAGRAPH FI VE
OF SUBDI VI SI ON (A) OF SECTI ON TVENTY- ONE OF THE TAX LAW

S 12. Subdivision 5 of section 27-1419 of the environnental conserva-
tion law, as amended by section 9 of part A of chapter 577 of the | aws
of 2004, is anended to read as foll ows:

5. Acertificate of conpletion issued pursuant to this section may be
transferred to the applicant's successors or assigns upon transfer or
sale of the brownfield site. Further, a certificate of conpletion may be
nodi fied or revoked by the conm ssioner upon a finding that:

(a) Either the applicant, or the applicant's successors or assigns,
has failed to conply wth the terns and conditions of the brownfield
site cl eanup agreenent;

(b) The applicant nade a m srepresentation of a material fact tending
to denonstrate that it (1) was qualified as a volunteer OR (11) MET THE
CRI TERI A SET FORTH I N SUBDI VI SI ON ONE OF SECTI ON 27-1407 OF THIS TITLE
FOR THE PURPCSE OF RECEI VI NG THE TANG BLE PROPERTY CREDI T COVPONENT OF
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THE BROWNFI ELD REDEVELOPMENT TAX CREDI T PURSUANT TO PARAGRAPH THREE OF
SUBDI VI SION (A) OF SECTI ON TVWENTY- ONE OF THE TAX LAW

(c) Either the applicant, or the applicant's successors or assigns,
made a m srepresentation of a material fact tending to denonstrate that
the cleanup levels identified in the brownfield site cleanup agreenent
were reached; [or]

(d) THE ENVI RONVENTAL EASEMENT CREATED AND RECORDED PURSUANT TO TITLE
TH RTY-SI X OF ARTICLE SEVENTY-ONE OF TH'S CHAPTER OR ENVI RONMENTAL
COVENANT CREATED AND RECORDED PURSUANT TO TITLE FORTY-FIVE OF ARTICLE
SEVENTY- ONE OF THI S CHAPTER DOES NOT PROVI DE AN EFFECTI VE OR ENFORCEABLE
MEANS OF ENSURI NG THE PERFORMANCE OF MAI NTENANCE, MONI TORI NG OR OPERAT-
| NG REQUI REMENTS, OR THE RESTRI CTIONS ON FUTURE LAND USES, | NCLUDI NG
RESTRI CTI ONS ON DRI LLI NG FOR OR W THDRAW NG GROUNDWATER; OR

(E) There is good cause for such nodification or revocation.

S 13. Section 27-1423 of the environnental conservation lawis
REPEALED,

S 14. Section 27-1429 of +the environmental conservation law, as
anended by section 13 of part A of chapter 577 of the laws of 2004, is
amended to read as foll ows:

S 27-1429. Permt waivers.

The departnent[, by and through the conm ssioner,] shall be EXEMPT,
AND SHALL BE authorized to exenpt a person fromthe requirenment to
obtain any state or local permt or other authorization for any activity
needed to inplenment a programfor the investigation and/or renediation
of contam nation AT OR EMANATI NG FROM A BROMFI ELD SI TE; provi ded t hat

the activity is conducted in a manner which satisfies all substantive
techni cal requirenents applicable to |ike activity conducted pursuant to
a permt.

S 15. Subdivision 1 of section 27-1431 of the environnmental conserva-
tion law is anended by addi ng a new paragraph c¢c to read as fol |l ows:

C. TO I NSPECT FOR COWPLI ANCE W TH THE SI TE MANAGEMENT PLAN APPROVED BY
THE DEPARTMENT, | NCLUDI NG (1) | NSPECTI ON OF THE PERFORMANCE OF MAI NTE-
NANCE, MONI TORI NG AND OPERATI ONAL ACTI VI TI ES REQUI RED AS PART OF THE
REMEDI AL PROGRAM FOR THE SITE, (I1) I NSPECTI ON FOR THE PURPOSE OF ASCER-
TAI NI NG CURRENT USES OF THE SITE, AND (I11) TAKI NG SAMPLES | N ACCORDANCE
W TH PARAGRAPH A OF THI' S SUBDI VI SI ON

S 16. Paragraph (g) of subdivision 2 of section 56-0503 of the envi-
ronmental conservation |law, as anmended by section 4 of part D of chapter
1 of the laws of 2003, is anended to read as foll ows:

(g) An agreenent by the nunicipality that it shall put into place any
engi neering and/or institutional controls (including environnental ease-
ments pursuant to title thirty-six of article seventy-one of this chap-
ter OR ENVI RONVENTAL COVENANTS PURSUANT TO TI TLE FORTY-FI VE OF ARTI CLE
SEVENTY-ONE OF THI S CHAPTER) that the departnment nay deem necessary to
allow the contenplated use to proceed, that such engi neering and/or
institutional controls shall be binding on such nmunicipality, any
successor in title, and any | essees and that any successors in title and
any | essees cannot chall enge state enforcenment of such controls;

S 17. Article 71 of the environnmental conservation |aw is anended by
adding a newtitle 45 to read as foll ows:

TI TLE 45
ENVI RONVENTAL COVENANTS
SECTI ON 71-4501. SHORT TI TLE.
71- 4503. DECLARATI ON OF POLI CY AND STATEMENT OF PURPOSE
71-4505. DEFI NI TI ONS.
71-4507. NATURE OF RI GHTS; SUBORDI NATI ON OF | NTERESTS.



Co~NOoOUIT~hWNE

A. 11435 9

71-4509. CONTENTS OF ENVI RONMENTAL COVENANT.
71-4511. VALIDI TY; EFFECT ON OTHER | NSTRUMENTS.
71-4513. RELATIONSH P TO OTHER LAND USE LAW
71-4515. NOTI CE.
71-4517. RECORDI NG
71-4519. COORDI NATI ON W TH LOCAL GOVERNMENTS.
71-4521. DURATI ON.
71-4523. AMENDVENT OR TERM NATI ON BY CONSENT.
71-4525. ENFORCEMENT OF ENVI RONMENTAL COVENANT.
71-4527. UNIFORM TY OF APPLI CATI ON AND CONSTRUCTI ON.
71-4529. REGULATI ONS.
71-4531. SEVERABI LI TY.

S 71-4501. SHORT TI TLE.

TH'S TITLE SHALL BE KNOWN AND MAY BE CI TED AS THE "UN FORM ENVI RO\
MENTAL COVENANTS ACT".

S 71-4503. DECLARATI ON OF POLI CY AND STATEMENT OF PURPCSE.

THE LEGQ SLATURE HEREBY FI NDS AND DECLARES THAT CONTAM NATED SI TE REME-
DI AL PROGRAMS ARE AN | MPORTANT AND NECESSARY COMPONENT OF THE STATE S
PCLICY OF RESTORING AND REVI TALI ZI NG REAL PROPERTY LOCATED THROUGHOUT
NEW YORK STATE. THE LEGQ SLATURE FURTHER FI NDS THAT WHEN AN ENVI RONVENTAL
REVEDI ATI ON PRQJECT LEAVES RESI DUAL CONTAM NATI ON AT LEVELS THAT HAVE
BEEN DETERM NED TO BE SAFE FOR A SPECIFIC USE, BUT NOT ALL USES, OR
| NCLUDES ENG NEERED STRUCTURES THAT MJST BE MAINTAINED OR PROTECTED
AGAI NST DAMAGE TO BE EFFECTIVE, | T IS NECESSARY TO PROVI DE AN EFFECTI VE
AND ENFORCEABLE MEANS OF ENSURI NG THE PERFORVANCE OF MAI NTENANCE, MONI -
TORING OR OPERATION REQUI REMENTS, AND OF ENSURI NG THE POTENTI AL
RESTRI CTI ON OF FUTURE USES OF THE LAND, | NCLUDI NG RESTRI CTI ONS ON DRI LL-
I NG FOR OR PUWVPI NG GROUNDWATER, FOR AS LONG AS ANY RESIDUAL CONTAM
I NATI ON  REMAI NS HAZARDOUS. THE LEG SLATURE DECLARES, THEREFORE, THAT IT
IS IN THE PUBLI C | NTEREST TO CREATE LAND USE CONTROLS IN THE FORM OF
ENVI RONVENTAL  COVENANTS BECAUSE SUCH ENVI RONMENTAL COVENANTS ARE NECES-
SARY FOR THE PROTECTI ON OF HUMAN HEALTH AND THE ENVIRONMENT AND TO
ACH EVE THE REQUI REMENTS FOR REMEDI ATI ON ESTABLI SHED AT CONTAM NATED
SITES. IT IS THE | NTENT OF THE LEG SLATURE THAT THE PROVISIONS OF THI S
SECTION SHALL NOT' BE CONSTRUED AS LIM TI NG OR OTHERW SE AFFECTI NG ANY
AUTHORI TY CONFERRED UPON THE DEPARTMENT BY ANY OTHER PROVI SI ON OF LAW
S 71-4505. DEFI NI TI ONS.

VWHEN USED IN THI S TI TLE:

1. "ACTIVITY AND USE LI M TATI ONS" MEANS RESTRI CTIONS OR OBLI GATI ONS
CREATED UNDER THI' S TI TLE W TH RESPECT TO REAL PROPERTY.

2. "AFFECTED LOCAL GOVERNMENT" MEANS EVERY MUNI CI PALI TY | N WH CH LAND
SUBJECT TO AN ENVI RONVENTAL COVENANT | S LOCATED.

3. "COWON | NTEREST COMMUNI TY" MEANS A CONDOM NI UM COOPERATI VE, OR
OTHER REAL PROPERTY ASSCCI ATI ON OR ORGANI ZATI ON W TH RESPECT TO WHI CH A
PERSON, BY VIRTUE OF THE PERSON S COWMON | NTEREST, AS THAT TERM IS
DEFI NED | N SECTI ON THREE HUNDRED THI RTY-NI NE- E OF THE REAL PROPERTY LAW
OR OMERSH P OF A UNIT, SHARE OR PARCEL OF REAL PROPERTY, |S OBLI GATED
TO PAY PROPERTY TAXES OR | NSURANCE PREM UMS, OR FOR NMNAI NTENANCE, OR
| MPROVEMENT OF OTHER REAL PROPERTY DESCRI BED | N A RECORDED DECLARATI ON
OR COVENANT THAT CREATES THE COMMON | NTEREST COVMUNI TY.

4. " ENVI RONMENTAL COVENANT" MEANS A SERVI TUDE RUNNING WTH THE LAND
ARI SING UNDER AN ENVI RONMENTAL REMEDI AL PROGRAM THAT | MPOSES ACTI VI TY
AND USE LI M TATIONS AS VWELL AS MAI NTENANCE, MONI TORING OR OPERATI ON
REQUI REMENTS ASSOCI ATED W TH THE ENVI RONVENTAL REMEDI AL PROGRAM

5. "ENVI RONMENTAL REMEDI AL PROGRAM' MEANS A REMEDI AL PROGRAM CONDUCTED
AT REAL PROPERTY:
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(A) UNDER A FEDERAL OR STATE PROGRAM GOVERNI NG ENVI RONMENTAL REMEDI -
ATI ON OF REAL PROPERTY, | NCLUDI NG REMEDI AL PROGRAMS PURSUANT TO TI TLES
TH RTEEN AND FOURTEEN OF ARTICLE TWENTY- SEVEN OF TH S CHAPTER, TI TLE
FI'VE OF ARTICLE FIFTY-SI X OF TH S CHAPTER, AND ARTICLE TWELVE OF THE
NAVI GATI ON LAW

(B) | NCI DENT TO A DEPARTMENT- APPROVED CLOSURE OF A SCLI D OR HAZARDQUS
WASTE MANAGEMENT UNI T;

(© UNDER A CORRECTI VE ACTI ON PLAN PURSUANT TO TI TLE NINE OF ARTICLE
TWENTY- SEVEN OF TH S CHAPTER; OR

(D) UNDER OTHER DEPARTMENT REMEDI AL PROGRAMS.

6. "HOLDER' MEANS THE GRANTEE OF AN ENVI RONVENTAL COVENANT AS SPEC -
FIED I N SUBDI VI S| ON ONE OF SECTI ON 71-4507 OF TH S TI TLE.

7. "PERSON' MEANS AN | NDI VI DUAL, CORPCRATI ON, BUSI NESS TRUST, ESTATE,
TRUST, PARTNERSH P, LIMTED LIABILITY COWANY, ASSCClI ATIQON, JO NT
VENTURE, PUBLI C CORPORATI ON, GOVERNVENT, GOVERNMENTAL SUBDI VI SI ON, AGEN-
CY, OR I NSTRUMENTALI TY, OR ANY OTHER LEGAL OR COMVERCI AL ENTI TY.

8. "RECORD', USED AS A NOUN, MEANS | NFORVATI ON THAT IS I NSCRI BED ON A
TANG BLE MEDIUM OR THAT IS STORED IN AN ELECTRONI C OR OTHER MEDI UM AND
I S RETRI EVABLE | N PERCEI VABLE FORM
S 71-4507. NATURE OF RI GHTS; SUBORDI NATI ON OF | NTERESTS.

1. THE DEPARTMENT SHALL BE A HOLDER AND MAY | DENTI FY ONE OR MORE ADDI -
TI ONAL HOLDERS OR BENEFI Cl ARI ES. THE | NTEREST OF A HOLDER |I'S AN | NTEREST
I N REAL PROPERTY.

2. A RGHT OF THE DEPARTMENT OR OTHER | NTENDED BENEFI Cl ARY UNDER THI S
TI TLE OR UNDER AN ENVI RONVENTAL COVENANT, OTHER THAN A RI GHT AS A HOLD-
ER, IS NOT AN | NTEREST | N REAL PROPERTY.

3. THE DEPARTMENT IS BOUND BY ANY OBLI GATI ON I T ASSUMES | N AN ENVI RON-
MENTAL COVENANT, BUT THE DEPARTMENT DOES NOT ASSUME OBLI GATI ONS MERELY
BY SIGNING AN ENVI RONMENTAL COVENANT. ANY OTHER PERSON THAT SI GNS AN
ENVI RONMVENTAL COVENANT |'S BOUND BY THE OBLI GATI ONS THE PERSON ASSUMES | N
THE COVENANT, BUT SIGNI NG THE COVENANT DCES NOT CHANGE OBLI GATI ONS,
RIGHTS, OR PROTECTIONS GRANTED OR | MPOSED UNDER LAW OTHER THAN THI S
TI TLE EXCEPT AS PROVI DED I N THE COVENANT.

4. THE FOLLOW NG RULES APPLY TO I NTERESTS | N REAL PROPERTY |IN EXI ST-
ENCE AT THE TI ME AN ENVI RONMENTAL COVENANT | S CREATED OR AMENDED:

(A) AN [INTEREST THAT HAS PRI ORI TY UNDER OTHER LAW IS NOT AFFECTED BY
AN ENVI RONMENTAL COVENANT UNLESS THE PERSON THAT OMS THE | NTEREST
SUBORDI NATES THAT | NTEREST TO THE COVENANT.

(B) THI'S TI TLE DOES NOT REQUI RE A PERSON THAT OMNS A PRI CR | NTEREST TO
SUBORDI NATE THAT | NTEREST TO AN ENVI RONMENTAL COVENANT OR TO AGREE TO BE
BOUND BY THE COVENANT.

(© A SUBORDI NATI ON AGREEMENT NMAY BE CONTAI NED I N AN ENVI RONVENTAL
COVENANT COVERI NG REAL PROPERTY OR | N A SEPARATE RECORD. | F THE ENVI RON-
MENTAL COVENANT COVERS COVWMONLY OMNED PROPERTY |IN A COWON | NTEREST
COMVUNI TY, THE SUBORDI NATE AGREEMENT OR RECCORD MAY BE SI GNED BY ANY
PERSON AUTHORI ZED BY LAW A RECORDED | NSTRUMENT, OR THE GOVERNI NG BOARD
OF THE OMNERS' ASSOCI ATI ON TO BI ND THE COVMON | NTEREST COVMUNI TY.

(D) AN AGREEMENT BY A PERSON TO SUBORDI NATE A PRI OR | NTEREST TO AN
ENVI RONVENTAL COVENANT AFFECTS THE PRIORITY OF THAT PERSON S | NTEREST
BUT DOES NOT BY | TSELF | MPOSE ANY AFFI RVATI VE OBLI GATI ON ON THE PERSON
W TH RESPECT TO THE ENVI RONMENTAL COVENANT.

5. THE DEPARTMENT MAY REQUIRE THAT A SUBORDI NATI ON AGREEMENT BE
OBTAINED AS A CONDI TION OF ACCEPTING AN ENVI RONVENTAL COVENANT TO
PROTECT PUBLI C HEALTH AND THE ENVI RONMENT.

S 71-4509. CONTENTS OF ENVI RONMENTAL COVENANT.
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1. AN ENVI RONMENTAL COVENANT MUST BE ON A FORM PRESCRIBED BY THE
DEPARTNMENT AND:

(A) BE GRANTED BY THE Tl TLE OANERS OF THE RELEVANT REAL ESTATE ONLY BY
AN | NSTRUVENT THAT COWPLIES W TH THE REQUI REMENTS OF SECTI ON 5- 703 COF
THE GENERAL OBLI GATI ONS LAW AND | S SI GNED AND ACKNONLEDGED | N THE MANNER
O A DEED TO BE RECORDED:;

(B) STATE THAT THE | NSTRUVENT IS AN ENVI RONMENTAL COVENANT EXECUTED
PURSUANT TO THI' S TI TLE;

(C© DESCRI BE THE PROPERTY ENCUMBERED BY THE ENVI RONMENTAL COVENANT BY
ADEQUATE LEGAL DESCRI PTI ON OR BY REFERENCE TO A RECORDED MAP SHOW NG | TS
BOUNDARI ES AND BEARING THE SEAL AND SIGNATURE OF A LICENSED LAND
SURVEYOR OR, | F THE COVENANT ENCUVMBERS THE ENTI RE PROPERTY DESCRI BED | N
A DEED OF RECORD, THE COVENANT MAY | NCORPORATE BY REFERENCE THE
DESCRI PTI ON | N SUCH DEED, OTHERW SE I T SHALL REFER TO THE LI BER AND PAGE
O THE DEED OR DEEDS OF THE RECORD OMNER OR OMNERS OF THE REAL PROPERTY
BURDENED BY THE ENVI RONVENTAL COVENANT:;

(D) DESCRI BE THE ACTIVITY AND USE LI M TATI ONS ON THE REAL PROPERTY;

(E) 1 NCLUDE ANY ENG NEERI NG CONTROLS ANDY OR MAI NTENANCE REQUI RED FOR
THE ENVI RONVENTAL COVENANT OR PROVI DE A REFERENCE TO PUBLI CLY AVAI LABLE
DOCUMENTS CONTAI NI NG SUCH | NFORMATI ON:;

(F) DESCRI BE THE REQUI REMENTS FOR NOTI CE FOLLOW NG TRANSFER OF A SPEC-
| FI ED | NTEREST I N, OR CONCERNI NG PROPOSED CHANGES IN USE OF, APPLI CA-
TI ONS FOR BU LDI NG PERM TS FOR, OR PROPCSALS FOR ANY SI TE WORK AFFECTI NG
THE CONTAM NATI ON ON THE PROPERTY SUBJECT TO THE COVENANT;

(G DESCRIBE THE REQU REMENTS FOR PERIODIC REPORTING DESCRI BI NG
COVPLI ANCE W TH THE COVENANT:;

(H DESCRIBE THE RIGATS OF ACCESS TO THE PROPERTY GRANTED IN
CONNECTI ON W TH | MPLEMENTATI ON OR ENFORCEMENT OF THE COVENANT, | NCLUDI NG
BUT NOT LIMTED TO THE RI GHT OF AGENTS, EMPLOYEES, OR OTHER REPRESEN-
TATI VES OF THE STATE TO ENTER AND | NSPECT THE PROPERTY BURDENED BY AN
ENVI RONVENTAL COVENANT | N A REASONABLE MANNER AND AT REASONABLE TI MES TO
ASSURE COVPLI ANCE W TH THE RESTRI CTI ON:;

(1) [IDENTIFY THE DEPARTMENT AS THE HOLDER AND, |F APPROPRI ATE, THE
FEDERAL GOVERNMVENT OR OTHER APPROPRI ATE PARTY AS AN ADDI TI ONAL HOLDER OR
| NTENDED THI RD PARTY BENEFI Cl ARY. IF THERE | S A HOLDER IN ADDITION TO
THE DEPARTMENT, THE DEPARTMENT MUST APPROVE THE HOLDER, AND THE HOLDER
MUST AGREE TO THE TERMS OF THE COVENANT:;

(J) I NCLUDE AN ACKNOALEDGVENT BY THE DEPARTMENT OF I TS ACCEPTANCE OF
THE ENVI RONVENTAL COVENANT:;

(K) BE SIGNED BY EVERY HOLDER AND, UNLESS WAI VED BY THE DEPARTMENT,
EVERY OWNER OF THE FEE SI MPLE OF THE REAL PROPERTY SUBJECT TO THE COVEN-
ANT;

(L) I DENTIFY THE NAME AND LOCATI ON OF ANY ADM NI STRATI VE RECORD FOR
THE ENVI RONVENTAL REMEDI AL PROGRAM REFLECTED | N THE ENVI RONMENTAL COVEN-
ANT;

| NCLUDE AN AGREEMENT TO | NCORPORATE, EI THER I N FULL OR BY REFER-
ENCE, THE ENVI RONMENTAL COVENANT IN ANY LEASES, LICENSES, OR OTHER
| NSTRUVENTS GRANTI NG A RIGHT TO USE THE PROPERTY THAT MAY BE AFFECTED BY
SUCH COVENANT:; AND

(N THE DEPARTMENT MAY REQUI RE THAT | NFORVATI ON DELI NEATED | N PARA-
GRAPHS (D), (E), (F), (G AND (H OF THI S SuBDI VI SI ON BE ENUVMERATED I N A
SI TE MANAGEMENT PLAN IN LI EBU OF BEING SET FORTH IN THE ENVI RONVENTAL
COVENANT.

2. IN ADDITION TO THE | NFORVATI ON REQUI RED BY SUBDI VI SI ON ONE, AN
ENVI RONVENTAL COVENANT MAY CONTAI N OTHER | NFORMATI ON, RESTRI CTI ONS, AND
REQUI REMENTS AGREED TO BY THE PERSONS WHO SI GNED | T, | NCLUDI NG ANY:
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(A) LI M TATI ON ON AVENDVENT OR TERM NATI ON OF THE COVENANT | N ADDI Tl ON
TO THOSE CONTAI NED I N SECTI ONS 71-4521 AND 71-4523 OF THI S TI TLE; AND

(B RIGATS OF THE HOLDER IN ADDITION TO ITS RIGHT TO ENFORCE THE
COVENANT PURSUANT TO SECTI ON 71-4525 OF THI S TI TLE.

3. I'N ADDI TI ON TO OTHER CONDI TIONS FOR | TS APPROVAL OF AN ENVI RON-
MENTAL COVENANT, THE DEPARTMENT MAY REQUI RE THOSE PERSONS SPECI FI ED BY
THE DEPARTMENT WHO HAVE | NTERESTS IN THE REAL PROPERTY TO SIGN THE
COVENANT.

4. THE TI TLE OMNERS SHALL FURNI SH TO THE DEPARTMENT ABSTRACTS OF Tl TLE
AND OTHER DOCUMENTS SUFFICIENT TO ENABLE THE DEPARTMENT TO DETERM NE
THAT THE ENVI RONMENTAL COVENANTS SHALL BE AN EFFECTI VE AND ENFORCEABLE
MEANS OF ENSURING (A) THE PERFORVMANCE OF MAI NTENANCE, MONI TORI NG AND
OPERATI NG REQUI REMENTS, AND (B) ACTIVITIES AND USE LI M TATI ONS.

5. UNTIL SUCH TI ME AS THE ENVI RONMENTAL COVENANT IS EXTI NGUI SHED, THE
PROPERTY DEED AND ALL SUBSEQUENT | NSTRUMENTS OF CONVEYANCE RELATI NG TO
THE SUBJECT PROPERTY SHALL STATE IN AT LEAST FIFTEEN-PO NT BOLD- FACED
TYPE: "TH' S PROPERTY IS SUBJECT TO AN ENVI RONMENTAL COVENANT HELD BY THE
NEW YORK STATE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON PURSUANT TO
TI TLE 45 OF ARTICLE 71 OF THE ENVI RONMVENTAL CONSERVATI ON LAW" THE PROP-
ERTY DEED AND ALL SUBSEQUENT | NSTRUVENTS OF CONVEYANCE RELATING TO THE
PROPERTY ENCUMBERED BY THE COVENANT SHALL REFERENCE, BY BOOK AND PAGE
NUMBER, THE ENVI RONMENTAL COVENANT. SUCH DEED AND | NSTRUMENT SHALL ALSO
SPECI FY THAT THE ELIGABLE PROPERTY IS SUBJECT TO THE RESTRI CTI ONS
CONTAI NED | N SUCH COVENANT. AN | NSTRUMENT FOR THE PURPOSE OF CREATI NG
CONVEYI NG, MODI FYI NG OR TERM NATI NG AN ENVI RONVENTAL COVENANT SHALL NOT
BE EFFECTI VE UNLESS RECORDED.

S 71-4511. VALIDI TY; EFFECT ON OTHER | NSTRUMENTS.

1. AN ENVI RONMENTAL COVENANT THAT COWVPLIES WTH THI S TI TLE RUNS W TH
THE LAND.

2. AN ENVI RONMENTAL COVENANT THAT IS OTHERW SE EFFECTI VE | S VALI D AND
ENFORCEABLE EVEN | F:

(A) I'T IS NOT APPURTENANT TO AN | NTEREST I N REAL PROPERTY;

(B) I'T 1S NOT OF A CHARACTER THAT HAS BEEN RECOGNI ZED TRADI TI ONALLY AT
COMVON LAW

(© |IT IMPCSES A NEGATI VE BURDEN;

(D) |IT IMPOSES AN AFFI RVATI VE OBLI GATI ON ON A PERSON HAVI NG AN | NTER-
EST IN THE REAL PROPERTY OR ON THE HOLDER,

(E) THE BENEFI T OR BURDEN DOES NOT TOUCH OR CONCERN REAL PROPERTY; OR

(F) THERE IS NO PRI VITY OF ESTATE OR CONTRACT.

3. AN | NSTRUVENT THAT CREATES RESTRI CTI ONS OR OBLI GATI ONS W TH RESPECT
TO REAL PROPERTY THAT WOULD QUALIFY AS ACTIVITY AND USE LIM TATI ONS
EXCEPT FOR THE FACT THAT THE | NSTRUMVENT WAS RECORDED BEFORE THE EFFEC-
TI'VE DATE OF THI'S TITLE IS NOT | NVALI D OR UNENFORCEABLE BECAUSE OF ANY
OF THE LI M TATI ONS ON ENFORCEMENT OF | NTERESTS DESCRI BED | N SUBDI VI SI ON
TWO OR BECAUSE I T WAS IDENTIFIED AS AN EASEMENT, SERVITUDE, DEED
RESTRI CTI ON, OR OTHER I NTEREST. THI S TI TLE DOES NOT APPLY | N ANY OTHER
RESPECT TO SUCH AN | NSTRUMENT.

4. THI S TI TLE DOES NOT | NVALI DATE OR RENDER UNENFORCEABLE ANY | NTER-
EST, WHETHER DESI GNATED AS AN ENVI RONMVENTAL COVENANT OR OTHER | NTEREST,
THAT IS OTHERW SE ENFORCEABLE UNDER THE LAWS OF THI S STATE.

5. TH S TITLE SHALL NOT AFFECT ANY | NTERESTS OR RI GHTS | N REAL PROPER-
TY WH CH ARE NOT ENVI RONMENTAL COVENANTS, AND SHALL NOTI' AFFECT THE
RIGHATS OF OMERS TO CONVEY ANY | NTERESTS | N REAL PROPERTY WH CH THEY
COULD NOW CREATE UNDER EXI STI NG LAW W THOUT REFERENCE TO THE TERMS OF
TH'S TITLE. NOTHING IN THI S TI TLE SHALL DIM NI SH THE POANERS GRANTED BY
ANY OTHER LAWTO ACQUIRE |INTERESTS OR R GHTS IN REAL PROPERTY BY
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PURCHASE, G FT, EM NENT DOVAIN, OR O'HERW SE AND TO USE THE SAME FOR
PUBLI C PURPOSES.
S 71-4513. RELATIONSH P TO OTHER LAND USE LAW

TH'S TI TLE DOES NOT AUTHORI ZE A USE OF REAL PROPERTY THAT IS OTHERW SE
PROH BI TED BY ZONING BY LAWOTHER THAN THI S TI TLE REGULATI NG USE OF
REAL PROPERTY, OR BY A RECORDED | NSTRUMENT THAT HAS PRICRITY OVER THE
ENVI RONVENTAL COVENANT. AN ENVI RONVENTAL COVENANT MAY PROH BIT OR
RESTRI CT USES OF REAL PROPERTY WH CH ARE AUTHCORI ZED BY ZONI NG OR BY LAW
OTHER THAN THI S TI TLE.

S 71-4515. NOTI CE

1. A COPY OF AN ENVI RONMENTAL COVENANT, AND ANY AMENDMENT OR TERM -
NATI ON THERECF, SHALL BE PROVI DED | N THE MANNER REQUI RED BY THE DEPART-
MENT TO

(A) EACH PERSON THAT SI GNED THE COVENANT;

(B) EACH PERSON HOLDING A RECORDED |INTEREST IN THE REAL PROPERTY
SUBJECT TO THE COVENANT;

(©) EACH PERSON I N POSSESSION OF THE REAL PROPERTY SUBJECT TO THE
COVENANT;

(D) EACH AFFECTED LOCAL GOVERNMENT; AND

(E) ANY OTHER PERSON THE DEPARTMENT REQUI RES.

2. THE VALID TY OF A COVENANT IS NOT AFFECTED BY FAI LURE TO PROVI DE A
COPY OF THE COVENANT AS REQUI RED UNDER THI S SECTI ON.

3. THE DEPARTMENT SHALL | NCLUDE A COPY OF EACH ENVI RONVENTAL  COVENANT
IN THE DATABASE CREATED PURSUANT TO SECTI ON 27-1415 OF THI S CHAPTER AND
MAKE SUCH DATABASE READI LY SEARCHABLE.

S 71-4517. RECORDI NG

1. AN ENVI RONMENTAL COVENANT AND ANY AMENDVENT OR TERM NATION OF THE
COVENANT MJUST BE RECORDED IN THE OFFI CE OF THE RECORDI NG OFFI CER I N THE
MANNER PRESCRI BED BY ARTI CLE NINE OF THE REAL PROPERTY LAW IN EVERY
COUNTY I N WH CH ANY PORTI ON OF THE REAL PROPERTY SUBJECT TO THE COVENANT
IS LOCATED. FOR PURPCSES OF | NDEXING A HOLDER SHALL BE TREATED AS A
GRANTEE.

2. EXCEPT AS OTHERW SE PROVI DED | N SUBDI VI SI ON TWO OF SECTION 71-4521
OF TH'S TITLE, AN ENVI RONMENTAL COVENANT IS SUBJECT TO THE LAWS OF TH S
STATE GOVERNI NG RECORDI NG AND PRI ORI TY OF | NTERESTS | N REAL PROPERTY.

S 71-4519. COCRDI NATI ON W TH LOCAL GOVERNMENTS.

WHENEVER AN AFFECTED LOCAL GOVERNMENT RECEI VES AN  APPLI CATION FOR A
BU LDI NG PERM T OR ANY OTHER APPLI CATI ON AFFECTI NG LAND USE OR DEVELOP-
MENT OF LAND THAT |'S SUBJECT TO AN ENVI RONVENTAL COVENANT AND THAT MNAY
RELATE TO OR | MPACT SUCH COVENANT, THE AFFECTED LOCAL GOVERNMENT SHALL
NOTI FY THE DEPARTMENT AND REFER SUCH APPLI CATI ON TO THE DEPARTMENT. THE
DEPARTMENT SHALL EVALUATE WHETHER THE APPLI CATI ON IS CONSI STENT W TH THE
ENVI RONMVENTAL COVENANT AND SHALL NOTI FY THE AFFECTED LOCAL GOVERNMENT OF
ITS DETERM NATION |IN A TIMELY FASH ON, CONSI DERI NG THE TI ME FRAME FOR
THE LOCAL GOVERNMENT' S REVI EW OF THE APPLI CATION. THE AFFECTED LOCAL
GOVERNMENT  SHALL NOT APPROVE THE APPLI CATI ON UNTIL | T RECElI VES APPROVAL
FROM THE DEPARTMENT.

S 71-4521. DURATI ON.

1. AN ENVI RONMENTAL COVENANT IS PERPETUAL UNLESS IT | S

(A) BY ITS TERMS LIM TED TO A SPECI FI C DURATI ON OR TERM NATED BY THE
OCCURRENCE OF A SPECI FI C EVENT; OR

(B) EXTINGUI SHED OR AMENDED BY A RELEASE OR AMENDMENT OF THE ENVI RON-
MENTAL COVENANT EXECUTED BY THE DEPARTMENT AND FI LED WTH THE OFFI CE OF
THE RECORDI NG OFFI CER FOR THE COUNTY OR COUNTI ES WHERE THE LAND | S Sl TU-
ATED I N THE MANNER PRESCRI BED BY ARTI CLE NI NE OF THE REAL PROPERTY LAW
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2. EXCEPT AS OTHERW SE PROVI DED | N SUBDI VI SION ONE OF THI'S SECTI ON, AN
ENVI RONVENTAL COVENANT MAY NOT BE EXTI NGU SHED, LIM TED, OR | MPAI RED
THROUGH FORECLOSURE OF A LIEN, | SSUANCE OF A TAX DEED, FORECLOSURE OF A
TAX LIEN, OR APPLICATION OF THE DOCTRINE OF ADVERSE POSSESSI ON,
PRESCRI PTI ON, EM NENT DOMAI N, ABANDONMENT, WAI VER, LACK OF ENFORCEMENT,
OR ACQUI ESCENCE, OR A SI M LAR DOCTRI NE.

S 71-4523. AVENDMVENT OR TERM NATI ON BY CONSENT.

1. AN ENVI RONVENTAL COVENANT MAY BE AMENDED OR TERM NATED BY CONSENT
ONLY | F THE AVENDMVENT OR TERM NATION |'S SIGNED | N THE MANNER PRESCRI BED
BY SECTI ON 71-4509 OF TH' S TI TLE BY:

(A) THE DEPARTMENT; AND

(B) UNLESS WAl VED BY THE DEPARTMENT, THE CURRENT OWMER OF THE FEE
SIMPLE OF THE REAL PROPERTY SUBJECT TO THE COVENANT.

2. IF AN INTEREST IN REAL PROPERTY |'S SUBJECT TO AN ENVI RONMVENTAL
COVENANT, THE | NTEREST |'S NOT AFFECTED BY AN AVENDVENT OF THE COVENANT
UNLESS THE CURRENT OWNER OF THE | NTEREST CONSENTS TO THE AMENDMENT OR
HAS WAIVED IN A WRITING SIGNED IN THE MANNER PRESCRIBED BY SECTI ON
71-4509 OF THI'S TI TLE, THE RI GHT TO CONSENT TO AMENDVENTS.

S 71-4525. ENFORCEMENT OF ENVI RONMVENTAL COVENANT.

1. A CVIL ACTION FOR INJUNCTIVE OR OTHER EQUI TABLE RELIEF FOR
VI OLATI ON OF AN ENVI RONVENTAL COVENANT MAY BE MAI NTAI NED BY:

(A) A PARTY TO THE COVENANT;

(B) THE DEPARTMENT;

(C) ANY AFFECTED LOCAL GOVERNVENT;

(D) ANY PERSON TO WHOM THE COVENANT EXPRESSLY GRANTS POWER TO ENFORCE,
OR |'S | DENTI FI ED I N THE COVENANT AS AN | NTENDED BENEFI Cl ARY; OR

(E) A PERSON WHOSE | NTEREST | N THE REAL PROPERTY OR WHOSE COLLATERAL
OR LI ABI LI TY MAY BE AFFECTED BY THE ALLEGED VI OLATI ON OF THE COVENANT.

2. THE ENVI RONVENTAL COVENANT |'S ENFORCEABLE AGAI NST THE OANER OF THE
BURDENED PROPERTY, ANY LESSEES, AND ANY PERSON USI NG THE LAND.

3. A PERSON |'S NOT RESPONSI BLE FOR OR SUBJECT TO LIABILITY FOR ENVI-
RONMVENTAL REMEDI ATION SOLELY BECAUSE |T HAS THE RI GHT TO ENFORCE AN
ENVI RONVENTAL COVENANT.

4. ENFORCEMENT SHALL NOT BE DEFEATED BECAUSE OF ANY SUBSEQUENT ADVERSE
POSSESSI ON, LACHES, ESTOPPEL, OR WAI VER. NO GENERAL LAW OF THE STATE
WH CH OPERATES TO DEFEAT THE ENFORCEMENT OF ANY | NTEREST | N REAL PROPER-
TY SHALL OPERATE TO DEFEAT THE ENFORCEMENT OF ANY ENVI RONMENTAL COVENANT
UNLESS SUCH GENERAL LAW EXPRESSLY STATES THE | NTENT TO DEFEAT THE
ENFORCEMENT OF SUCH COVENANT OR PROVI DES FOR THE EXERCI SE OF THE POWER
OF EM NENT DOWAI N.

5. FOR ANY PERSON WHO | NTENTI ONALLY VI OLATES AN ENVI RONVENTAL COVENANT
THE DEPARTMENT MAY REVOKE THE CERTI FI CATE OF COVPLETI ON PROVI DED BY
SECTI ON 27- 1419 OF THI' S CHAPTER AS TO THE RELEVANT REAL ESTATE.

S 71-4527. UNI FORM TY OF APPLI CATI ON AND CONSTRUCTI ON.

I N APPLYI NG AND CONSTRUI NG TH' S TI TLE, CONSI DERATI ON MUST BE G VEN TO
THE NEED TO PROMOTE UNI FORM TY OF THE LAW W TH RESPECT TO | TS SUBJECT
MATTER AMONG STATES THAT ENACT I T.

S 71-4529. REGULATI ONS.

THE DEPARTMENT |'S AUTHORI ZED TO PROMULGATE RULES AND REGULATI ONS
NECESSARY AND APPROPRI ATE TO CARRY OUT THE PURPCSES OF TH' S TI TLE.

S 71-4531. SEVERABI LI TY.

THE PROVISIONS OF TH'S TITLE SHALL BE SEVERABLE, AND | F ANY CLAUSE,
SENTENCE, PARAGRAPH, SUBDIVISION, OR PART OF THIS TITLE SHALL BE
ADJUDGED BY ANY COURT OF COMPETENT JURI SDI CTI ON TO BE | NVALI D, SUCH
JUDGMVENT SHALL NOT AFFECT, | MPAIR OR | NVALI DATE THE REMAI NDER THERECF,
BUT SHALL BE CONFINED I[N | TS OPERATI ON TO THE CLAUSE, SENTENCE, PARA-
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GRAPH, SUBDI VI SI ON, OR PART THERECF DI RECTLY | NVOLVED | N THE CONTROVERSY
N WH CH SUCH JUDGVENT SHALL HAVE BEEN RENDERED; PROVIDED THAT |F AN
ENVI RONVENTAL COVENANT CREATED PURSUANT TO THI S TI TLE | S DETERM NED BY
ANY COURT OF COWPETENT JURI SDI CTI ON TO BE LAND OR WATER OR AN | NTEREST
I N LAND OR WATER SUBJECT TO THE PROVI SI ONS OF ARTI CLE FOURTEEN OF THE
CONSTI TUTION, THEN THE AUTHORI TY OF THE STATE TO HOLD OR ACQUI RE SUCH
COVENANT AND THE CONVEYANCE TO THE STATE OF SUCH COVENANT SHALL BE VA D
AB INITIO

S 18. Paragraph 3 of subdivision (a) of section 21 of the tax |aw, as
anended by chapter 390 of the laws of 2008, is anended to read as
fol | ows:

(3) Tangible property credit conponent. The tangi ble property credit
conmponent shall be equal to the applicable percentage of the cost or
ot her basis for federal income tax purposes of tangible personal proper-
ty and other tangible property, including buildings and structura
conmponent s of buil dings, which constitute qualified tangible property;
provi ded[, however,] that in determ ning the cost or other basis of such
property[,] the taxpayer MAY |INCLUDE THE COSTS | NCURRED | N CONNECTI ON
W TH PREPARI NG A SI TE FOR THE ERECTI ON OF A BUI LDI NG OR A COVWONENT OF A
BU LDI NG SUCH AS THE COST OF EXCAVATI ON, DEMOLI TI ON, TEMPORARY ELECTRI C
W RI NG, SCAFFOLDI NG FENCI NG AND SECURI TY FACI LI TIES, TO THE EXTENT THAT
SUCH COSTS ARE NOT USED AS A BASIS FOR COWUTING THE SITE PREPARATI ON
COVWPONENT OF THE BROWNFI ELD REDEVELOPMENT TAX CREDI T PURSUANT TO PARA-
GRAPH TWO OF THI'S SUBDI VI SI ON; AND PROVI DED FURTHER THAT, | N THE CASE OF
QUALI FI ED SI TES ELI G BLE FOR THE TANG BLE PROPERTY CREDIT COVPONENT
SOLELY ON THE BASI S OF THE AFFORDABLE HOUSI NG CRI TERI ON AS SET FORTH I N
SUBDI VI SI ON ONE OF SECTI ON 27-1407 OF THE ENVI RONMENTAL CONSERVATI ON
LAW THE TANG BLE PROPERTY CREDIT COVWONENT WLL BE LIMTED TO THE
APPLI CABLE PERCENTAGE OF THE COSTS ATTRI BUTABLE TO THE AFFORDABLE UNI TS
OF THE DEVELOPMENT. THE TAXPAYER shal | exclude the acquisition cost of
any itemof property with respect to which a credit under this section
was al | owabl e to another taxpayer. The credit conponent anount so deter-
mned shall be allowed for the taxable year in which such qualified
tangi bl e property is placed in service on a qualified site with respect
to which a certificate of conpletion has been issued to the taxpayer, OR
FOR THE TAXABLE YEAR I N WHI CH THE CERTI FI CATE OF COVWPLETION | S | SSUED | F
THE QUALI FI ED TANG BLE PROPERTY |I'S PLACED I N SERVI CE PRI OR TO THE | SSU-
ANCE OF THE CERTI FI CATE OF COVPLETION, for up to ten taxable years after
the date of the issuance of such certificate of conpletion. The tangible
property credit conponent shall be allowed wth respect to property
| eased to a second party only if such second party is either (i) not a
party responsible for the disposal of hazardous waste or the discharge
of petroleumat the site according to applicable principles of statutory
or conmon law liability, or (ii) a party responsible according to appli-
cable principles of statutory or conmon law liability if such party's
liability arises solely fromoperation of the site subsequent to the
di sposal of hazardous waste or the discharge of petroleum and is so
certified by the conm ssioner of environmental conservation at the
request of the taxpayer, pursuant to section 27-1419 of the environ-
nmental conservation | aw. Notw thstandi ng any other provision of law to
the contrary, in the case of allowance of credit under this section to
such a | essor, the conm ssioner shall have the authority to reveal to
such lessor any information, with respect to the issue of qualified use
of property by the | essee, which is the basis for the denial in whole or
in part, or for the recapture, of the credit clained by such | essor. For
pur poses of the tangible property credit conponent allowed under this
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section the taxpayer to whomthe certificate of conpletion is issued, as
provided for under subdivision five of section 27-1419 of the environ-
nmental conservation |aw, may transfer the benefits and burdens of the
certificate of conpletion, which run with the land and to the appli-
cant's successors or assigns upon transfer or sale of all or any portion
of an interest or estate in the qualified site. However, the taxpayer to

whom certificate's benefits and burdens are transferred shall not
include the <cost of acquiring all or any portion of an interest or
estate in the site and the amounts included in the cost or other basis
for federal income tax purposes of qualified tangi ble property already

clai med by the previous taxpayer pursuant to this section.

S 19. Subparagraph (A) of paragraph 3-a of subdivision (a) of section
21 of the tax law, as added by chapter 390 of the |laws of 2008, is
amended to read as foll ows:

(A) Notwi t hstandi ng any other provision of lawto the contrary, the
tangi ble property credit conponent available for any qualified site
pursuant to paragraph three of this subdivision shall not exceed thir-
ty-five mllion dollars or three tinmes the SUM OF THE costs included in
the calculation of the site preparation credit conmponent and the on-site
groundwat er renedi ati on credit conmponent under paragraphs two and four,
respectively, of this subdivision, AND THE COSTS THAT WOULD HAVE BEEN
| NCLUDED | N THE CALCULATI ON OF SUCH COVPONENTS | F NOT TREATED AS AN
EXPENSE AND DEDUCTED PURSUANT TO SECTI ON ONE HUNDRED NI NETY- El GHT OF THE
| NTERNAL REVENUE CODE, whichever is |less; provided, however, that: (1)
in the case of a qualified site to be used primarily for manufacturing
activities, the tangible property credit conponent available for any
qual i fied site pursuant to paragraph three of this subdivision shall not
exceed forty-five million dollars or six tines the SUM OF THE costs
included in the calculation of the site preparation credit conponent and
the on-site groundwater remediation credit conponent under paragraphs
two and four, respectively, of this subdivision, AND THE COSTS THAT
WOULD HAVE BEEN | NCLUDED I N THE CALCULATI ON OF SUCH COVPONENTS | F NOT
TREATED AS AN EXPENSE AND DEDUCTED PURSUANT TO SECTI ON ONE HUNDRED NI NE-
TY-El GHT OF THE | NTERNAL REVENUE CODE, whi chever is less; and (2) the
provisions of this paragraph shall not apply to any qualified site for
whi ch the departnment of environnmental conservation has issued a notice
to the taxpayer before June twenty-third, two thousand eight that its
request for participation has been accepted under subdivision six of
section 27-1407 of the environmental conservation |aw.

S 20. Subparagraph (D) of paragraph 3-a of subdivision (a) of section
21 of the tax |aw, as added by chapter 390 of the Ilaws of 2008, is
amended to read as foll ow

(D) [If] WTH RESPECT TO ANY QUALI FI ED SI TE FOR WHI CH THE DEPARTMENT
OF ENVI RONMENTAL CONSERVATI ON HAS | SSUED A NOTI CE TO THE TAXPAYER ON OR
BEFORE JULY FIRST, TWO THOUSAND TEN THAT | TS REQUEST FOR PARTI Cl PATI ON
HAS BEEN ACCEPTED UNDER SUBDI VI SI ON SI X OF SECTI ON 27-1407 OF THE ENVI -
RONVENTAL CONSERVATI ON LAW OR WHERE THE TAXPAYER HAS El THER BEEN | SSUED
OR RECEIVED A CERTIFICATE OF COWLETI ON FROM ANOTHER TAXPAYER UNDER
SECTI ON 27-1419 OF THE ENVI RONMVENTAL CONSERVATI ON LAW ON OR BEFORE JULY
FIRST, TWD THOUSAND TEN, |IF the qualifying site is located in a brown-
field opportunity area and is devel oped in conformance wth the goals
and priorities established for that applicable brownfield opportunity
area as designated pursuant to section nine hundred seventy-r of the
general nmunicipal |aw, the applicable percentage of the tangi ble proper-
ty credit conmponent will be increased by two percent.
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S 21. Paragraph 5 of subdivision (a) of section 21 of the tax |aw, as
anended by section 1 of part H of chapter 577 of the laws of 2004, is
amended to read as foll ows:

(5) Applicable percentage. For purposes of COWUTI NG THE Sl TE PREPARA-
TION AND ON SI TE GROUNDWATER REMEDI ATI ON CREDI T COVPONENTS PURSUANT TO
par agr aphs two[, three] and four of this subdivision, WTH RESPECT TO
SUCH QUALI FI ED SI TES FOR WHI CH THE DEPARTMENT OF ENVI RONMENTAL CONSERVA-
TION HAS | SSUED A NOTI CE TO THE TAXPAYER BEFORE JUNE TVENTY- THI RD, TWD
THOUSAND ElI GHT THAT | TS REQUEST FOR PARTICl PATION HAS BEEN ACCEPTED
UNDER SUBDI VI SI ON SI X OF SECTI ON 27-1407 OF THE ENVI RONMVENTAL CONSERVA-
TION LAW OR WHERE THE TAXPAYER HAS El THER BEEN | SSUED OR RECEIVED A
CERTI FI CATE OF COVWPLETI ON FROM ANOTHER TAXPAYER UNDER SECTI ON 27-1419 OF
THE ENVI RONMVENTAL CONSERVATI ON LAW BEFORE JUNE TVENTY- THI RD, TWO THOU-
SAND ElI GHT, AND, FOR PURPCSES OF COWVPUTI NG THE TANG BLE PROPERTY COWO
NENT PURSUANT TO PARAGRAPH THREE OF THI'S SUBDI VI SI ON W TH RESPECT TO
SUCH QUALI FI ED SI TES FOR WHI CH THE DEPARTMENT OF ENVI RONMENTAL CONSERVA-
TI ON HAS | SSUED A NOTI CE TO THE TAXPAYER ON OR BEFORE JULY FIRST, TWD
THOUSAND TEN THAT | TS REQUEST FOR PARTI Cl PATI ON HAS BEEN ACCEPTED UNDER
SUBDI VI SI ON SI X OF SECTI ON 27-1407 OF THE ENVI RONMENTAL CONSERVATI ON
LAW OR WHERE THE TAXPAYER HAS El THER BEEN | SSUED OR RECEI VED A CERTI F-
| CATE OF COVPLETI ON FROM ANOTHER TAXPAYER UNDER SECTI ON 27-1419 OF THE
ENVI RONVENTAL CONSERVATI ON LAW ON OR BEFORE JULY FI RST, TWD THOUSAND
TEN, the applicable percentage shall be twelve percent in the case of
credits claimed wunder article nine, nine-A thirty-two or thirty-three
of this chapter, and ten percent in the case of <credits «clainmed under
article twenty-two of this chapter, except that where at least fifty
percent of the area of the qualified site relating to the credit
provided for in this section is |located in an environnental zone as
defined in paragraph six of subdivision (b) of this section, the appli-

cable percentage shall be increased by an additional eight percent.
Provi ded, however, as afforded in section 27-1419 of the environnental
conservation law, if the certificate of conpletion indicates that the

qualified site has been renediated to Track 1 as that termis described
i n subdivision four of section 27-1415 of the environnental conservation
law, the applicable percentage set forth in the first sentence of this
par agr aph shall be increased by an additional two percent. ALL OTHER
APPLI CABLE PERCENTAGES ARE SET FORTH I N SECTI ON 27- 1419 OF THE ENVI RO\
MENTAL CONSERVATI ON LAW

S 22. Paragraphs 2 and 6 of subdivision (b) of section 21 of the tax
law, as anended by section 1 of part H of chapter 577 of the | aws of
2004 and subparagraph (B) and the cl osing paragraph of paragraph 6 as
anmended by section 1 of part G of chapter 62 of the | aws of 2006, are
amended to read as foll ows:

(2) Site preparation costs. The term"site preparation costs" shal
nmean all anmounts properly chargeable to a capital account, (i) which are
paid or incurred in connection with a site's qualification for a certif-
icate of conpletion AND ATTRI BUTABLE TO ACTI VI TI ES SPECI FIED I N A REME-
DI AL WORK PLAN APPROVED BY THE COWM SSI ONER OF ENVI RONVENTAL CONSERVA-
TION UNDER SECTION 27-1411 OF THE ENVI RONMENTAL CONSERVATI ON LAW and
(i1) WTH RESPECT TO ANY QUALIFIED SITE FOR WH CH THE DEPARTMENT OF
ENVI RONVENTAL CONSERVATION HAS | SSUED A NOTICE TO THE TAXPAYER ON OR
BEFORE JULY FI RST, TWD THOUSAND TEN THAT | TS REQUEST FOR PARTI Cl PATI ON
HAS BEEN ACCEPTED UNDER SUBDI VI SI ON SI X OF SECTI ON 27- 1407 OF THE ENVI -
RONMENTAL CONSERVATI ON LAW all other site preparation costs paid or
incurred in connection wth preparing a site for the erection of a
bui l di ng or a conponent of a building, or otherwise to establish a site



Co~NOoOUIT~hWNE

A. 11435 18

as usable for its industrial, comercial (including the commercia
devel opnent of residential housing), recreational or conservati on
purposes. [Site] FOR PURPOSES OF SUBPARAGRAPH (I1) OF TH S PARAGRAPH
SITE preparation costs shall include, but not be [imted to, the costs
of excavation, tenporary electric wiring, scaffolding, denolition costs,
and the costs of fencing and security facilities. Site preparation costs
shall not include the cost of acquiring the site and shall not include
amounts included in the cost or other basis for federal inconme tax
pur poses of qualified tangible property, as described in paragraph three
of this subdivision.

(6) Environnental zones (EN Zones). An "environnental zone" shall nean
an area designated as such by the conm ssioner of econom c devel opnent.
Such areas so designated are areas which are EI THER MUNI Cl PALI TIES OR
census tracts and bl ock nunbering areas which, as of the [two thousand]
MOST RECENT census, satisfy either of the following criteria:

(A) areas that have both:

(i) a poverty rate of at |least twenty percent for the year to which
the data relate; and

(ii) an unenpl oynent rate of at |east one and one-quarter tines the
st at ewi de unenpl oynent rate for the year to which the data relate, or

(B) areas that have a poverty rate of at least two tines the poverty
rate for the county in which the areas are |ocated for the year to which
the data relate [provided, however, that a qualified site shall only be
deened to be located in an environnmental zone under this subparagraph
(B) if such site was the subject of a browfield site cleanup agreenent
pursuant to section 27-1409 of the environnental conservation |aw that
was entered into prior to Septenber first, two thousand ten].

Such designation shall be made and a list of all such environnental
zones shall be established by the conm ssioner of econom c devel opnment
no later than [ Decenber thirty-first, two thousand four provided, howev-
er, that a qualified site shall only be deened to be located in an envi -
ronnmental zone under subparagraph (B) of this paragraph if such site was
the subject of a brownfield site cleanup agreenent pursuant to section
27-1409 of the environnental conservation |aw that was entered into
prior to Septenber first, two thousand ten] NI NETY DAYS FOLLONNG THE
OFFI Cl AL PUBLI CATI ON OF THE MOST RECENT CENSUS.

S 23. Section 171-r of the tax law is anmended by addi ng a new subdi vi -
sion (e) to read as foll ows:

(E) THE COW SSI ONER, | N CONSULTATI ON W TH THE COWM SSI ONER OF ENVI -
RONVENTAL CONSERVATI ON, SHALL PUBLI SH BY SEPTEMBER THI RTI ETH, TWO THOU
SAND TEN A SUPPLEMENTAL BROWNFI ELD CREDI T REPORT CONTAI NI NG THE | NFORMA-
TION REQU RED BY THI'S SECTI ON ABOUT THE CREDI TS CLAI MED FOR THE YEARS
TWO THOUSAND FI VE, TWO THOUSAND SI X, AND TWO THOUSAND SEVEN

S 24. Section 970-r of the general rmunicipal |aw is anmended by adding
a new subdivision 10 to read as foll ows:

10. FOR PURPCSES OF ASSISTING THE COW SSI ONER OF ENVI RONVENTAL
CONSERVATI ON | N DETERM NI NG THE BASI S FOR BROMFI ELD REDEVELOPMENT TAX
CREDI TS AVAI LABLE UNDER THE BROWNFI ELD CLEANUP PROGRAM PURSUANT TO TI TLE
FOURTEEN OF ARTI CLE TVENTY- SEVEN OF THE ENVI RONVENTAL CONSERVATI ON LAW
FOR ANY SI TE LOCATED W THI N A DESI GNATED BROWNFI ELD OPPORTUNI TY AREA FOR
VWH CH SUCH TAX CREDI TS ARE SOUGHT, THE SECRETARY SHALL MAKE A DETERM -
NATI ON ABOUT THE CONFORMANCE OF THE PROPOSED DEVELOPMENT W TH THE BROW\
FIELD OPPORTUNI TY AREA PLAN. THE SECRETARY SHALL ESTABLI SH CRI TERI A AND
APPLI CANT SUBM SSI ON REQUI REMENTS FOR BROMFIELD OPPORTUNITY  AREA
CONFORMANCE DETERM NATI ONS. I N MAKI NG CONFORMANCE DETERM NATI ONS, THE
SECRETARY SHALL BE GUI DED BY, BUT NOT LIMTED TO, THE FOLLOAN NG CONSI D-



Co~NOoOUIT~hWNE

A. 11435 19

ERATI ONS: HOW THE PROPOSED USE AND DEVELOPMENT ADVANCES THE DESI GNATED
BROMFI ELD OPPORTUNI TY AREA PLAN S VI SI ON STATEMENT, GOALS AND OBJEC
TIVES FOR REVI TALI ZATI ON; HOW THE DENSI TY OF DEVELOPMENT AND ASSOCI ATED
BU LDI NGS AND STRUCTURES ADVANCES THE PLAN S OBJECTI VES FOR FUTURE LAND
USE, DESI RED REDEVELOPMENT AND PRI ORI TI ES FOR | NVESTMENT; AND HOW THE
PRQJIECT COWVPLI ES W TH ZONI NG AND OTHER LOCAL LAWS AND STANDARDS TO GUI DE
AND ENSURE APPROPRI ATE DEVELOPMENT ON THE PRQIECT SI TE.

S 25. Subdivision 5 of section 119-b of the public service |law, as

anended by chapter 445 of the laws of 1995 is anmended to read as
fol | ows:
5. Any person operating a one-call systemin the state shall (A)

register with and obtain certification fromthe comi ssion. The conmm s-
sion shall have the power to grant, anmend, or revoke certificates of any
such system Any one-call system engaged in business on or before the
effective date of this subdivision, after registration with the conmm s-
sion, shall be registered, certified and authorized to continue its
busi ness operations; AND (B) PROVI DE THE COMW SSI ONER OF THE DEPARTMENT
OF ENVI RONVENTAL CONSERVATI ON, AT NO COST, THE | NFORMATI ON RECEI VED AND
MAI NTAI NED BY SUCH ONE- CALL SYSTEM IN AN ELECTRONIC FORMAT NO LESS
FREQUENTLY THAN ONE Tl ME PER WEEK.

S 26. Paragraph a of subdivision 2 of section 761 of the general busi-
ness |law, as anended by chapter 445 of the laws of 1995, is anmended to
read as foll ows:

a. Receive notices fromexcavators of proposed excavation and denoli -
tion activities and transmt the information contained in such notices
to every nmenber that operates an underground facility in the area of the
proposed activities AS WELL AS ELECTRONI CALLY TRANSM TTI NG THE | NFORVA-
TION CONTAINED I N SUCH NOTI CES TO THE COWM SSI ONER OF THE DEPARTMENT OF
ENVI RONMVENTAL CONSERVATI ON;

S 27. Severability. If any clause, sentence, paragraph, subdivision,
section or part of this act shall be adjudged by any court of conpetent
jurisdiction to be invalid, such judgnment shall not affect, inpair or
invalidate the remai nder thereof, but shall be confined in its operation
to the clause, sentence, paragraph, subdivision, section or part thereof
directly involved in the controversy in which such judgnment shall have
been rendered. It is hereby declared to be the intent of the |legislature
that this act woul d have been enacted even if such invalid provisions
had not been included herein.

S 28. This act shall take effect July 1, 2010.



