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STATE OF NEW YORK

11006
| N ASSEMBL Y
May 6, 2010

Introduced by M of A PHEFFER, CHRI STENSEN, BENEDETTO, GALEF, JAFFEE,
NOLAN, DI NOW TZ, ROSENTHAL, TITUS, FIELDS, KAVANAGH -- Milti-Sponsored
by -- M of A BOYLAND, CRESPO DESTITO G CK, GOITFRIED, MACEE,
MAYERSCHN, REILLY, ROBINSQON, TOBACCO, WRIGHT -- (at request of the
Consuner Protection Board) -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to amend the general business law, in relation to autonatic
renewal and continuous service offers, and repealing section 5-903 and
subdi vi sion 11 of section 1-203 of the general obligations |aw, relat-
ing to automatic renewal contracts for service

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
348 to read as foll ows:

S 348. AUTOVATI C RENEWAL AND CONTI NUQUS SERVI CE OFFERS. 1. FOR THE
PURPCSES OF THI S SECTI ON, THE FOLLOW NG DEFI NI TI ONS SHALL APPLY:

(A) "AUTOVATI C RENEWAL" MEANS A PAI D SUBSCRI PTI ON OR PURCHASI NG AGREE-
MENT THAT IS AUTOVATI CALLY RENEVWED AT THE END OF A DEFINITE TERM FOR A
SUBSEQUENT TERM

(B) "CLEAR AND CONSPI CUOUS" OR "CLEARLY AND CONSPI CUOUSLY" MEANS | N
LARGER TYPE THAN THE SURROUNDI NG TEXT, | N CONTRASTING TYPE, FONT OR
COLOR TO THE SURROUNDING TEXT OF THE SAME SIZE OR SET OFF FROM THE
SURROUNDI NG TEXT OF THE SAME S| ZE BY SYMBOLS OR OTHER MARKS, | N A MANNER
THAT CLEARLY CALLS ATTENTI ON TO THE LANGUAGE. IN THE CASE OF AN AUD O
DI SCLOSURE, "CLEAR AND CONSPI CUOUS" AND "CLEARLY AND CONSPI CUOUSLY"
MEANS | N A VOLUME AND CADENCE SUFFICIENT TO BE READI LY AUDIBLE AND
UNDERSTANDABLE.

(© "CONSUMER' MEANS ANY NATURAL PERSON WHO SEEKS OR ACQUI RES, BY
PURCHASE OR LEASE, ANY GOODS OR SERVI CES FOR PERSONAL, FAM LY OR HOUSE-
HOLD PURPOSES.

(D) "CONTINUOUS SERVICE" MEANS A PLAN OR ARRANGEMENT IN WHI CH A
SUBSCRI PTION OR PURCHASI NG AGREEMENT CONTINUES UNTIL THE CONSUMER
CANCELS SUCH SERVI CE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. AN AUTOVATI C RENEVWAL OR CONTI NUOQUS SERVI CE OFFER MUST CONTAI N THE
FOLLOW NG TERM5, WHI CH SHALL BE CLEARLY AND CONSPI CUOUSLY DI SCLOSED TO
THE CONSUMER:

(A) A STATEMENT ADVI SI NG THAT THE SUBSCRI PTI ON OR PURCHASI NG AGREEMENT
W LL CONTI NUE UNTI L THE CONSUMER CANCELS SUCH SUBSCRI PTI ON OR PURCHASI NG
AGREEMENT.

(B) A WRITTEN STATEMENT ADVISING THAT THE CONSUMER MAY CANCEL THE
AUTOVATI C RENEWAL OR CONTI NUQUS SERVI CE AT ANY TIME BEFORE | T BECOVES
EFFECTI VE.

(© A WRITTEN STATEMENT OF THE RECURRI NG CHARGES THAT W LL BE BI LLED
TO THE CONSUMER OR CHARGED TO THE CONSUMER' S CREDIT OR DEBIT CARD AS
PART OF THE AUTOVATIC RENEWAL OR CONTI NUOUS SERVI CE SUBSCRI PTI ON OR
AGREEMENT AND, | F THE AMOUNT OF THE CHARGE MAY CHANGE, THEN THE FUTURE
AMOUNT THAT W LL BE BI LLED OR CHARGED.

(D) THE DURATI ON OF THE AUTOVATI C RENEWAL TERM OR A STATEMENT ADVI SI NG
THAT THE SERVI CE |'S CONTI NUQUS.

(E) THE M NIl MUM PURCHASE OBLI GATI ON, | F ANY.

3. (A |IT SHALL BE UNLAWFUL FOR ANY | NDI VI DUAL, FIRM COWPANY, PART-
NERSHI P, LI M TED LI ABI LI TY COVPANY, CORPORATI ON OR ENTITY MAKING AN
AUTOVATI C RENEVWAL OR CONTI NUQUS SERVI CE OFFER TO A CONSUMER TO DO ANY OF
THE FOLLOW NG

(1) FAIL TO PRESENT THE AUTOVATI C RENEWAL OR CONTI NUOUS SERVI CE OFFER
TERMS | N A CLEAR AND CONSPI CUOUS MANNER BEFORE THE SUBSCRIPTION OR
PURCHASI NG AGREEMENT.

(I'') CHARGE THE CONSUMER S CREDIT OR DEBIT CARD OR THE CONSUMER S
ACCOUNT WTH A THIRD PARTY FOR AN AUTOVATIC RENEWAL OR CONTI NUQUS
SERVI CE SUBSCRI PTI ON OR AGREEMENT W THOUT FI RST OBTAI NI NG THE CONSUMER' S
| NFORVED EXPRESS AFFI RVATI VE CONSENT TO THE AGREEMENT CONTAI NI NG THE
AUTOVATI C RENEVWAL OR CONTI NUQUS SERVI CE OFFER TERMS, | NCLUDI NG THE TERM
AUTHORI ZING A RECURRI NG CHARCE AGAI NST THE CONSUMER S CREDIT OR DEBIT
CARD.

(I'11) FAIL TO PROVIDE W THI N TEN BUSI NESS DAYS AFTER COWVPLETI ON OF THE
I NI TI AL ORDER, EXCEPT WHEN THE CONSUMER | S AFFORDED THE RI GHT OF RESCl S-
SION BY THE PROVI SI ONS OF SECTI ON ONE THOUSAND SI X HUNDRED THI RTY-FI VE
OF THE FEDERAL CONSUMER CREDI T PROTECTI ON ACT OR THE REGULATI ONS THERE-
UNDER, A WRI TTEN CONFI RVATI ON THAT MEMORI ALI ZES THE DATE THE AUTQOVATIC
RENEWAL OR CONTI NUOUS SERVI CE SUBSCRI PTI ON OR AGREEMENT COMMVENCED AND
| NCLUDES THE AUTOVATI C RENEWAL OR CONTI NUOUS SERVICE OFFER COST AND
TERMS, CANCELLATI ON POLI CY AND | NFORVATI ON REGARDI NG HOW TO CANCEL.

(1'V) |IF THE AUTOVATI C RENEWAL OR CONTI NUOUS SERVI CE OFFER | NCLUDES A
FREE TRI AL, SUCH OFFER SHALL DI SCLOSE WHEN AND HOW TO CANCEL AND ALLOW
THE CONSUMER TO CANCEL BEFORE THE CONSUMER | S REQUI RED TO PAY FOR SUCH
GOCDS OR SERVI CES.

(B) AN IND VIDUAL, FIRM COWANY, PARTNERSH P, LIMTED LIABILITY
COVPANY, CORPORATION OR ENTITY MAKI NG AUTOVATI C RENEWAL OR CONTI NUQUS
SERVI CE OFFERS SHALL PROVIDE A TOLL FREE TELEPHONE NUMBER, ELECTRONI C
MAI L ADDRESS, POSTAL ADDRESS, OR ANOTHER COST- EFFECTI VE, TI MELY, AND
EASY TO USE CONSUMER MECHANI SM FOR CANCELLATI ON THAT SHALL BE DESCRI BED
IN THE ACKNOALEDGVENT SPECI FI ED | N SUBPARAGRAPH (I111) OF PARAGRAPH (A)
OF TH S SuBDI VI SI ON.

(© INTHE CASE OF A CHANGE IN THE TERVM5S OF THE AUTOVATI C RENEWAL OR
CONTI NUQUS SERVI CE OFFER THAT HAS BEEN ACCEPTED BY A CONSUMER, THE | NDI -
VI DUAL, FIRM COVPANY, PARTNERSH P, LI M TED LI ABI LI TY COVPANY, CORPO
RATI ON OR ENTITY SHALL PROVI DE THE CONSUMER W TH A CLEAR AND CONSPI CUCUS
VWRI TTEN NOTI CE OF THE CHANGE PRI OR TO THE | MPLEMENTATI ON OF SUCH CHANGE
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AND PROVIDE THE CONSUVER AN OPPORTUNI TY TO CANCEL THE SUBSCRI PTI ON OR
AGREEMENT AND | NFORVATI ON REGARDI NG HOW TO CANCEL.

4. IN ANY CASE |IN WH CH AN | NDI VI DUAL, FIRM COWPANY, PARTNERSHI P,
LI M TED LI ABI LI TY COVPANY, CORPORATI ON OR ENTITY SENDS ANY GOODS, WARES,
MERCHANDI SE OR PRODUCTS TO A CONSUMER UNDER AN AUTOVATIC RENEWAL OR
CONTI NUQUS SERVI CE SUBSCRI PTI ON OR AGREEMENT W THOUT FI RST OBTAI NI NG THE
CONSUMER' S | NFORVED EXPRESS AFFI RVATI VE CONSENT AS DESCRI BED | N SUBDI VI -
SION TWO OF TH'S SECTION, THE GOODS, WARES, MERCHANDI SE, OR PRODUCTS
SHALL BE DEEMED AN UNCONDI TI ONAL G FT TO THE CONSUMER, W THOUT ANY OBLI -
GATI ON ON THE PART OF THE CONSUMER TO THE | NDI VIDUAL, FIRM COVPANY,
PARTNERSH P, LIMTED LI ABILITY COVPANY, CORPORATI ON OR ENTITY, | NCLUD
NG BUT NOT LIMTED TO, BEARI NG THE COST OF OR RESPONSI BI LI TY FOR SHI P-
PI NG ANY GOODS, WARES, MERCHANDI SE OR PRODUCTS TO THE | NDI VI DUAL, FIRM
COVPANY, PARTNERSHI P, LI M TED LI ABI LI TY COVPANY, CORPORATI ON OR ENTI TY.

5. WHENEVER THERE SHALL BE A VI OLATION OF THI S SECTI ON, AN APPLI CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL I N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON TO | SSUE AN
| NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF NOT LESS THAN FI VE DAYS,
TO ENJON AND RESTRAIN THE CONTI NUANCE OF SUCH VIOLATIONS; AND IF IT
SHALL APPEAR TO THE SATI SFACTION OF THE COURT OR JUSTICE THAT THE
DEFENDANT HAS | N FACT VI OLATED THI S SECTI ON, AN | NJUNCTI ON MAY BE | SSUED
BY SUCH COURT OR JUSTI CE ENJO NI NG AND RESTRAI NI NG ANY FURTHER VI OLATI ON
W THOUT REQUI RING PROOF THAT ANY PERSON HAS I N FACT BEEN | NJURED OR
DAMAGED THEREBY. | N ANY SUCH PROCEEDI NG THE COURT MAY MAKE ALLOMANCES TO
THE ATTORNEY GENERAL AS PROVI DED | N SECTI ON ElI GHTY- THREE HUNDRED THREE
O THE CVIL PRACTICE LAW AND RULES AND DI RECT RESTITUTION. IN
CONNECTI ON W TH ANY SUCH PROPOSED APPLI CATI ON, THE ATTORNEY GENERAL IS
AUTHORI ZED TO TAKE PROOF AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS
AND TO | SSUE SUBPOENAS | N ACCORDANCE WTH THE CIVIL PRACTICE LAW AND
RULES.

6. THE FOLLOW NG ARE EXEMPT FROM THE REQUI REMENTS OF THI S ARTI CLE:

(A) ANY SERVI CE PROVI DED BY AN | NDI VI DUAL, FIRM COWPANY, PARTNERSHI P,
LIMTED LIABILITY COVWANY, CORPORATION, ENTITY OR I TS AFFI LI ATE WHERE
El THER THE | NDI VI DUAL, FIRM  COWPANY, PARTNERSHI P, LIMTED LIABILITY
COVPANY, CORPORATI ON, ENTITY OR I TS AFFI LI ATE | S DO NG BUSI NESS PURSUANT
TO A FRANCH SE ISSUED BY A POLITICAL SUBDI VI SI ON OF THE STATE OR A
LI CENSE, FRANCHI SE, CERTI FI CATE OR OTHER AUTHORI ZATI ON | SSUED BY THE NEW
YORK STATE PUBLI C SERVI CE COW SSI ON.

(B) ANY SERVI CE PROVI DED BY AN | NDI VI DUAL, FIRM COWVPANY, PARTNERSHI P,
LI M TED LI ABI LI TY COVPANY, CORPORATION, ENTITY OR |ITS AFFILIATE WHERE
El THER THE |NDIVIDUAL, FIRM COWANY, PARTNERSHI P, LI M TED LI ABILITY
COVPANY, CORPORATI ON, ENTITY OR I TS AFFI LI ATE | S REGULATED BY THE NEW
YORK STATE PUBLI C SERVI CE COWM SSI ON, THE FEDERAL COVMUNI CATI ONS COWM S-
SI ON, OR THE FEDERAL ENERGY REGULATORY COWM SSI ON.

(© ANY |IND VIDUAL, FIRM COWPANY, PARTNERSHI P, LIM TED LI ABILITY
COVPANY, CORPORATI ON OR ENTI TY REGULATED BY THE DEPARTMENT OF | NSURANCE.

S 2. Section 5-903 of the general obligations |aw is REPEALED.

S 3. Subdivision 11 of section 1-203 of the general obligations lawis
REPEALED.

S 4. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw



