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STATE OF NEW YORK

11005- - A
| N ASSEMBL Y
May 6, 2010

Introduced by M of A PHEFFER, CHRI STENSEN, BENEDETTO, STIRPE, GALEF,
JAFFEE, NOLAN, ROSENTHAL, KOON, TITUS, FIELDS -- Milti-Sponsored by --
M of A BOYLAND, CRESPO DESTITO G BSON, GLI CK, GOITFRI ED, HOOPER,
JEFFRI ES, JOHN, KAVANAGH, MAGEE, MAYERSOHN, REILLY, ROBI NSON, TOBACCO
-- (at request of the Consuner Protection Board) -- read once and
referred to the Conmttee on Consuner Affairs and Protection --
reported and referred to the Conmmittee on Codes -- commttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to amend the general business law, in relation to general use
prepai d cards

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
396-ii to read as foll ows:

S 396-11. CGENERAL USE OF PREPAID CARDS. 1. DEFINTIONS. (A "GENERAL
USE PREPAI D CARD' MEANS A CARD OR OTHER PAYMENT CODE OR DEVI CE | SSUED BY
ANY | NDI VI DUAL, FIRM COWPANY, PARTNERSHI P, LIM TED LIABILITY COVWANY,
CORPORATI ON  OR ENTI TY THAT UPON PRESENTATION IS (1) REDEEMABLE AT UNAF-
FI LI ATED MERCHANTS OR SERVI CE PROVI DERS, OR AUTOVATED TELLER MACHI NES;
(I'l) ISSUED |IN A REQUESTED AMOUNT, WHETHER OR NOT THAT AMOUNT MAY, AT
THE OPTION OF THE | SSUER, BE RELQADED TO | NCREASE | TS VALUE AT A LATER
PERIOD IN TIME (I111) PURCHASED OR LOADED ON A PREPAID BASIS; AND (1V)
HONORED BY MERCHANTS FOR GOODS AND SERVI CES, OR (V) USED TO ACCESS CASH
AT AN AUTOVATED TELLER MACHI NE. SUCH TERM SHALL NOT | NCLUDE AN ELECTRON-
| C BENEFI T TRANSFER CARD | SSUED PURSUANT TO SECTI ON TVENTY- ONE- A OF THE
SOCI AL SERVI CES LAW OR A G FT CERTI FI CATE AS DEFINED I N SECTI ON THREE
HUNDRED NI NETY-SI X-1 OF TH S ARTI CLE.

(B) "CLEAR AND CONSPI CUOUS" OR "CLEARLY AND CONSPI CUOUSLY" MEANS | N
LARGER TYPE THAN THE SURROUNDI NG TEXT, OR I N CONTRASTI NG TYPE, FONT, OR
COLOR TO THE SURROUNDING TEXT OF THE SAME SI ZE, OR SET OFF FROM THE
SURROUNDI NG TEXT OF THE SAME S| ZE BY SYMBOLS OR OTHER MARKS, | N A MANNER
THAT CLEARLY CALLS ATTENTI ON TO THE LANGUAGE. IN THE CASE OF AN AUD O
DI SCLOSURE, "CLEAR AND CONSPI CUOUS" AND "CLEARLY AND CONSPI CUOUSLY"
MEANS | N A VOLUME AND CADENCE SUFFICIENT TO BE READI LY AUDI BLE AND
UNDERSTANDABLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. PRROR TO THE SALE OF A GENERAL USE PREPAI D CARD, THE CONSUMER SHALL
RECEI VE CLEAR AND CONSPI CUOUS DI SCLOSURE THAT TERMS AND CONDI TI ONS APPLY
TO SUCH CARD. SUCH CLEAR AND CONSPI CUOUS DI SCLOSURE SHALL | NCLUDE:

(A) NOTICE ON THE GENERAL USE PREPAI D CARD STATI NG "1 MPORTANT TERMS
AND CONDI TI ONS AFFECTI NG THE BALANCE APPLY";

(B) NOTICE IN ALL ADVERTI SEMENTS, SCLICITATIONS OR PROMOTIONS FOR
GENERAL USE PREPAI D CARDS, WHI CH SHALL STATE "1 MPORTANT TERMS AND CONDI -
TI ONS AFFECTI NG THE BALANCE APPLY";

(© IN ANY WRI TTEN OR VERBAL OFFER A STATEMENT THAT ADVI SES "1 MPORTANT
TERMS AND CONDI TI ONS AFFECTI NG THE BALANCE APPLY"; AND

(D) FOR PURCHASES VIA ELECTRONIC, COWUTER, OR TELEPHONI C MEANS,
NOTI CE THAT "I MPORTANT TERMS AND CONDI TI ONS AFFECTI NG THE BALANCE APPLY"
SHALL BE PROVI DED PRI OR TO THE CUSTOVER S PURCHASE OF THE GENERAL USE
PREPAI D CARD, OR WRI TTEN NOTI CE W TH N THE ELECTRONI C MESSAGE OFFERI NG A
GENERAL USE PREPAI D CARD FOR PURCHASE.

3. (A THE FOLLOWN NG TERMS AND CONDI TI ONS OF A GENERAL USE PREPAI D
CARD SHALL BE CLEARLY AND CONSPI CUOUSLY DI SCLOSED PRI OR TO THE SALE OF
THE GENERAL USE PREPAID CARD: (1) THE EXPI RATI ON DATE;, (11) ANY FEES
ASSESSED TO ACTI VATE OR | NI TI ATE THE GENERAL USE PREPAI D CARD; (I11) ANY
FEES CHARGED AGAI NST THE BALANCE OF THE GENERAL USE PREPAID CARD,
I NCLUDING BUT NOT' LIMTED TO MAI NTENANCE FEES, MONTHLY FEES, ANNUAL
FEES, PO NT OF SALE FEES, AUTOVATED TELLER MACH NE TRANSACTI ON FEES,
OUT- OF- NETWORK  AND | NTERNATI ONAL AUTOVATED TELLER MACH NE FEES, TRANS-
ACTION LIMT FEES, BILL PAYMENT FEES, PHONE OR ONLI NE TRANSACTI ON FEES,
MONEY TRANSFER FEES, [INACTIVITY FEES, D SPUTE FEES, CUSTOVER SERVI CE
CALL FEES, AND RELOAD FEES CHARGED BY THI RD PARTI ES; (1V) ANY CONDI TI ONS
VH CH LIMT A CONSUMER S ABILITY TO ACCESS THE FULL VALUE OF THE MONEY
PLACED ON THE GENERAL USE PREPAID CARD, (V) WHETHER A FEE WLL BE
CHARGED FOR THE REPLACEMENT OF A GENERAL USE PREPAI D CARD THAT | S LOCST,
STOLEN, OR DESTROYED; (VI) ANY PCLI CI ES RELATED TO REFUNDS, WARRANTI ES,
CHANGES |N TERMS AND CONDI TI ON, ASSI GNVENT AND WAIVER;, AND (Vi) ANY
ADDI TI ONAL TERMS AND CONDI Tl ONS.

(B) ANY GENERAL USE PREPAID CARD TERMS AND CONDI TI ONS PURSUANT TO
PARAGRAPH (A) OF THI'S SUBDI VI SION SHALL BE PROVIDED EITHER (1) VIA A
TOLL FREE TELEPHONE NUMBER, | F AN ACTIVE TOLL FREE TELEPHONE NUMBER | S
CLEARLY AND CONSPI CUOUSLY PROVI DED ON AN ENVELOPE OR PACKAG NG CONTAI N-
I NG THE GENERAL USE PREPAI D CARD, ALONG W TH A NOTI CE ADVI SI NG CONSUVMERS
THAT SUCH NUMBER PROVI DES | MPORTANT | NFORMATI ON FOR CONSUMERS TO ACCESS
THE COST OF THE CARD AND THE | MPORTANT TERMS AND CONDI TIONS; OR (I1) ON
A PRI NTED DOCUMENT ACCOMPANYI NG THE GENERAL USE PREPAI D CARD, PROVI DED
THAT THE CONSUMER CAN EASILY REVIEW SUCH PRI NTED DOCUMENT BEFORE
PURCHASI NG THE CARD, AND AN ACTIVE TOLL FREE TELEPHONE NUMBER I S
I NCLUDED FOR THE CONSUMER TO ACCESS FURTHER | NFORVATI ON.

4. NO RETROACTI VE FEES SHALL BE ASSESSED AGAI NST A GENERAL USE PREPAI D
CARD.

5. THE REQUI REMENTS OF SUBDI VISIONS TWO AND THREE OF TH'S SECTI ON
SHALL NOT' APPLY TO A CENERAL USE PREPAI D CARD THAT HAS NO TERMS AND
CONDI Tl ONS.

6. NOTHI NG IN TH S SECTI ON SHALL BE CONSTRUED TO PREVENT UNCLAI MED
FUNDS RELATED TO GENERAL USE PREPAI D CARDS FROM BECOM NG ABANDONED UNDER
SECTI ON TH RTEEN HUNDRED FI FTEEN OF THE ABANDONED PROPERTY LAW

7. WHENEVER THERE SHALL BE A VI OLATI ON OF THI S SECTI ON, AN APPLI| CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL |N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL
PROCEEDI NG TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF
NOT LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI N THE CONTI NUANCE OF SUCH
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VI OLATIONS; AND | F I T SHALL APPEAR TO THE SATI SFACTION OF THE COURT OR
JUSTICE THAT THE DEFENDANT HAS, | N FACT, VICOLATED TH S SECTI ON, AND
I NJUNCTION MAY BE |SSUED BY SUCH COURT OR JUSTICE, ENJO N NG AND
RESTRAI NI NG ANY FURTHER VI OLATION, WTHOUT REQU RI NG PROOF THAT ANY
PERSON HAS, I N FACT, BEEN |INJURED OR DAMAGED THEREBY. |IN ANY SUCH
PROCEEDI NG THE COURT NMAY MAKE ALLOMNCES TO THE ATTORNEY GENERAL AS
PROVI DED | N PARAGRAPH SI X OF SUBDIVISION (A) OF SECTION ElIGHTY- THREE
HUNDRED THREE OF THE ClVIL PRACTI CE LAW AND RULES AND DI RECT RESTI TU-
TION. WHENEVER THE COURT SHALL DETERM NE THAT A VIOLATION OF TH'S
SECTI ON HAS OCCURRED, THE COURT MAY | MPOSE A ClIVIL PENALTY OF NOT MORE
THAN ONE THOUSAND DOLLARS FOR EACH VIOLATION. |IN CONNECTION WTH ANY
SUCH APPLI CATI ON, THE ATTORNEY CGENERAL | S AUTHORI ZED TO TAKE PROOF AND
MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO |SSUE SUBPCENAS |IN
ACCORDANCE W TH THE Cl VIL PRACTI CE LAW AND RULES.

8. THE PROVI SIONS OF THI S SECTI ON SHALL BE EXCLUSI VE AND SHALL PREEMPT
ANY PROVI SIONS OF LOCAL LAW ORDI NANCE OR CODE, AND NO LOCALI TY SHALL
| MPOSE REQUI REMENTS THAT ARE | NCONSI STENT W TH OR MORE RESTRI CTI VE THAN
THOSE SET FORTH I N THI S SECTI ON

S 2. Subdivision 1 of section 396-i of the general business |aw, as
anended by chapter 170 of the laws of 2004, is anended to read as
fol | ows:

1. For the purposes of this section, "gift certificate" shall nean a
witten prom se or electronic paynent device that: (i) is usable at a
single nerchant or an affiliated group of nerchants that share the sane
nanme, mark, or logo, or is usable at multiple, unaffiliated nerchants or
service providers; and (ii) is issued in a specified anount; and (iii)
may or may not be increased in value or reloaded; and (iv) is purchased
and/ or | oaded on a prepaid basis for the future purchase or delivery of
any goods or services; and (v) is honored upon presentation. Gft
certificate shall not include an electronic paynent device linked to a
deposit account, GENERAL USE PREPAI D CARD AS DEFI NED I N SECTI ON THREE
HUNDRED NI NETY-SI X-11 OF THHS ARTICLE, or prepaid telephone calling
cards regulated under section ninety-two-f of the public service |aw.
G ft certificate also shall not include flexible spending arrangenents
as defined in Section 106(c)(2) of the Internal Revenue Code, 26 U. S.C
S 106(c)(2); flexible spending accounts subject to Section 125 of the
Internal Revenue Code, 26 US. C. S 125; Archer MSAs as defined in
Section 220(d) of the Internal Revenue Code, 26 U . S.C. S 220(d); depend-
ent care reinbursenent accounts subject to Section 129 of the Interna
Revenue Code, 26 U S C S 129; health savings accounts subject to
Section 223(d) of the Internal Revenue Code, 26 US. C S 223(d), as
anended by Section 1201 of the Medicare Prescription Drug, |nprovenent,
and Moderni zati on Act of 2003, Pub. L. No. 108-173; or simlar accounts
fromwhich, under the Internal Revenue Code and its inplenmenting regu-

lations, individuals my pay nedical expenses, health care expenses,
dependent care expenses, or simlar expenses on a pretax basis. Gft
certificate also shall not include a prepaid discount card or program

used to purchase identified goods or services at a price or percentage
bel ow the normal and customary price; provided that the expiration date
of the prepaid discount card or program is clearly and conspicuously
disclosed. Gft certificate also shall not include payroll cards or
ot her el ectronic paynment devices which are linked to a deposit account
and which are given in exchange for goods or services rendered.

S 3. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



