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STATE OF NEW YORK

10237
I N ASSEMBLY
March 11, 2010

Introduced by M of A LENTOL, GABRYSZAK, \VEINSTEIN -- read once and
referred to the Commttee on Codes

AN ACT to anend the penal |law, the crimnal procedure |aw, the donestic
relations |law, the executive law, the fam |y court act, and the socia
services law, in relation to throttling and strangul ation

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (b) of subdivision 1 of section 70.02 of the
penal |aw, as separately anended by chapters 764 and 765 of the | aws of
2005, is anmended to read as foll ows:

(b) Cass Cviolent felony offenses: an attenpt to conmt any of the
class B felonies set forth in paragraph (a); aggravated crimnally
negl i gent hom cide as defined in section 125.11, aggravated mansl aughter
in the second degree as defined in section 125.21, aggravated sexua
abuse in the second degree as defined in section 130.67, assault on a
peace officer, police officer, fireman or energency nedical services
professional as defined in section 120.08, gang assault in the second
degree as defined in section 120.06, STRANGULATI ON AS DEFI NED I N SECTI ON
120. 72, burglary in the second degree as defined in section 140. 25,
robbery in the second degree as defined in section 160.10, crimna
possession of a weapon in the second degree as defined in section
265.03, <crimnal wuse of a firearmin the second degree as defined in
section 265.08, crimnal sale of a firearm in the second degree as
defined in section 265.12, crimnal sale of a firearmwith the aid of a
m nor as defined in section 265.14, soliciting or providing support for
an act of terrorismin the first degree as defined in section 490. 15,
hi nderi ng prosecution of terrorismin the second degree as defined in
section 490.30, and crimnal possession of a chem cal weapon or bi ol og-
i cal weapon in the third degree as defined in section 490. 37.

S 2. Subdivision 5 of section 120.05 of the penal |law, as anended by
chapter 134 of the laws of 1975, is amended to read as foll ows:

5. For a purpose other than |lawful medical or therapeutic treatnent,
he intentionally causes stupor, unconsciousness or other physica
impairment or injury to another person [by administering to him, wth-
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out his consent, BY (A) ADM NI STERI NG TO HI M a drug, substance or prepa-
rati on capabl e of producing the sanme; OR (B) APPLYING PRESSURE ON THE
THROAT OR NECK OR BLOCKI NG THE NOSE OR MOUTH OF SUCH PERSON; or

S 3. The penal law is anended by adding a new section 120.71 to read
as foll ows:

S 120. 71 THROTTLI NG

A PERSON | S GUILTY OF THROTTLING WHEN, WTH |INTENT TO |MPEDE THE
NORVAL BREATHING OR Cl RCULATI ON OF THE BLOOD OF ANOTHER PERSON, HE OR
SHE:

A. APPLI ES PRESSURE ON THE THROAT OR NECK OF SUCH PERSON;, OR

B. BLOCKS THE NOSE OR MOUTH OF SUCH PERSON.

THROTTLING I S A CLASS A M SDEMEANCR

S 4. The penal law is anended by adding a new section 120.72 to read
as foll ows:

S 120. 72 STRANGULATI ON.

A PERSON 1S GQUILTY OF STRANGULATI ON WHEN HE OR SHE COW TS THE CRI ME
OF THROTTLI NG, AS DEFINED I N SECTION 120.71 OF TH'S ARTICLE OR ASSAULT
I N THE SECOND DEGREE, AS DEFI NED | N PARAGRAPH (B) OF SUBDI VI SI ON FI VE OF
SECTI ON 120. 05 OF THI S ARTI CLE, AND CAUSES PHYSI CAL | NJURY TO SUCH OTHER
PERSON.

STRANGULATI ON | S A CLASS C FELONY.

S 5. The penal law is anended by adding a new section 120.73 to read
as foll ows:

S 120. 73 MEDI CAL OR DENTAL PURPGCSE

FOR PURPOSES OF SECTIONS 120.71 AND 120.72 OF THIS ARTICLE, |IT SHALL
BE AN AFFI RVATI VE DEFENSE THAT THE DEFENDANT PERFCORMED SUCH CONDUCT FOR
A VALI D MEDI CAL OR DENTAL PURPGCSE

S 6. Paragraph (h) of subdivision 3 of section 190.25 of the crimna
procedure |aw, as separately anended by chapters 93 and 320 of the | aws
of 2006, is anended to read as foll ows:

(h) A social worker, rape crisis counselor, psychologist or other
prof essi onal providing enotional support to a child witness twelve years
ol d or younger who is called to give evidence in a grand jury proceeding
concerning a crine defined in article one hundred thirty, article two
hundred sixty, section 120.10, 120.72, 125.10, 125.15, 125.20, 125. 25,
125. 26, 125.27, 255.25, 255.26 or 255.27 of the penal |aw provided that
the district attorney consents. Such support person shall not provide
the witness wth an answer to any question or otherw se participate in
such proceeding and shall first take an oath before the grand jury that
he or she will keep secret all nmatters before such grand jury within his
or her know edge.

S 7. Paragraph (b) of subdivision 8 of section 700.05 of the crimna
procedure |aw, as amended by chapter 472 of the | aws of 2008, is anended
to read as foll ows:

(b) Any of the following felonies: assault in the second degree as
defined in section 120.05 of the penal |aw, assault in the first degree
as defined in section 120.10 of the penal |aw, reckless endangernment in
the first degree as defined in section 120.25 of the penal |aw, pronot-

ing a suicide attenpt as defined in section 120.30 of the penal |[aw,
STRANGULATI ON AS DEFI NED I N SECTI ON 120. 72 OF THE PENAL LAW crimnally
negli gent homcide as defined in section 125.10 of the penal |[aw,

mansl aughter in the second degree as defined in section 125.15 of the
penal |aw, nmanslaughter in the first degree as defined in section 125.20
of the penal law, nurder in the second degree as defined in section
125.25 of the penal law, nurder in the first degree as defined in
section 125.27 of the penal Ilaw, abortion in the second degree as
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defined in section 125.40 of the penal law, abortion in the first degree
as defined in section 125.45 of the penal law, rape in the third degree
as defined in section 130.25 of the penal law, rape in the second degree
as defined in section 130.30 of the penal law, rape in the first degree
as defined in section 130.35 of the penal law, crimnal sexual act in
the third degree as defined in section 130.40 of the penal |law, crimna
sexual act in the second degree as defined in section 130.45 of the
penal law, crimnal sexual act in the first degree as defined in section
130. 50 of the penal |aw, sexual abuse in the first degree as defined in
section 130.65 of the penal Ilaw, unlawful inprisonment in the first
degree as defined in section 135.10 of the penal |aw, kidnapping in the
second degree as defined in section 135.20 of the penal |aw, ki dnapping
in the first degree as defined in section 135.25 of the penal |aw, |abor
trafficking as defined in section 135.35 of the penal |aw, custodia
interference in the first degree as defined in section 135.50 of the
penal |aw, coercion in the first degree as defined in section 135.65 of
the penal law, crimnal trespass in the first degree as defined in
section 140.17 of the penal law, burglary in the third degree as defined
in section 140.20 of the penal law, burglary in the second degree as
defined in section 140.25 of the penal law, burglary in the first degree
as defined in section 140.30 of the penal law, crinmnal mschief in the
third degree as defined in section 145.05 of the penal law, crimna
m schief in the second degree as defined in section 145. 10 of the pena
law, crimnal mschief in the first degree as defined in section 145.12
of the penal law, crimnal tanmpering in the first degree as defined in
section 145.20 of the penal law, arson in the fourth degree as defined
in section 150.05 of the penal law, arson in the third degree as defined
in section 150.10 of the penal law, arson in the second degree as
defined in section 150.15 of the penal law, arson in the first degree as
defined in section 150.20 of the penal law, grand larceny in the fourth
degree as defined in section 155.30 of the penal law, grand larceny in
the third degree as defined in section 155.35 of the penal |aw, grand
larceny in the second degree as defined in section 155.40 of the pena
law, grand larceny in the first degree as defined in section 155.42 of
the penal Ilaw, health care fraud in the fourth degree as defined in
section 177.10 of the penal law, health care fraud in the third degree
as defined in section 177.15 of the penal law, health care fraud in the
second degree as defined in section 177.20 of the penal |aw, health care
fraud in the first degree as defined in section 177.25 of the penal |aw,
robbery in the third degree as defined in section 160.05 of the pena
law, robbery in the second degree as defined in section 160.10 of the
penal |aw, robbery in the first degree as defined in section 160.15 of
the penal law, unlawful use of secret scientific nmaterial as defined in
section 165.07 of the penal law, crimnal possession of stolen property
in the fourth degree as defined in section 165.45 of the penal |aw,
crimnal possession of stolen property in the third degree as defined in
section 165.50 of the penal law, crimnal possession of stolen property
in the second degree as defined by section 165.52 of the penal |aw,
crimnal possession of stolen property in the first degree as defined by
section 165.54 of the penal law, trademark counterfeiting in the second
degree as defined in section 165.72 of the penal |aw, trademark counter-
feiting in the first degree as defined in section 165.73 of the pena
law, forgery in the second degree as defined in section 170.10 of the
penal law, forgery in the first degree as defined in section 170.15 of
the penal law, crimnal possession of a forged instrunment in the second
degree as defined in section 170.25 of the penal law, crimna
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possession of a forged instrunent in the first degree as defined in
section 170.30 of the penal law, crimnal possession of forgery devices
as defined in section 170.40 of the penal Ilaw, falsifying business
records in the first degree as defined in section 175.10 of the pena
| aw, tanpering with public records in the first degree as defined in
section 175.25 of the penal law, offering a false instrunment for filing
in the first degree as defined in section 175.35 of the penal |aw, issu-

ing a false certificate as defined in section 175.40 of the penal |[aw,
crimnal diversion of prescription nedications and prescriptions in the
second degree as defined in section 178.20 of the penal law, crimna

di version of prescription nedications and prescriptions in the first
degree as defined in section 178.25 of the penal |aw, residential nort-
gage fraud in the fourth degree as defined in section 187.10 of the
penal |aw, residential nortgage fraud in the third degree as defined in
section 187.15 of the penal law, residential nortgage fraud in the
second degree as defined in section 187.20 of the penal |aw, residentia
nortgage fraud in the first degree as defined in section 187.25 of the
penal |aw, escape in the second degree as defined in section 205.10 of
the penal law, escape in the first degree as defined in section 205.15
of the penal |aw, absconding fromtenporary release in the first degree
as defined in section 205.17 of the penal |aw, pronoting prison contra-
band in the first degree as defined in section 205.25 of the penal |aw,
hi nderi ng prosecution in the second degree as defined in section 205.60
of the penal |law, hindering prosecution in the first degree as defined
in section 205.65 of the penal law, sex trafficking as defined in
section 230.34 of the penal law, crimnal possession of a weapon in the
third degree as defined in subdivisions two, three and five of section
265.02 of the penal law, crimnal possession of a weapon in the second
degree as defined in section 265.03 of the penal law, crimna
possession of a weapon in the first degree as defined in section 265.04
of the penal |aw, nmanufacture, transport, disposition and defacenent of
weapons and dangerous instruments and appliances defined as felonies in
subdi vi si ons one, two, and three of section 265.10 of the penal |aw,
sections 265.11, 265.12 and 265.13 of the penal |aw, or prohibited use
of weapons as defined in subdivision two of section 265.35 of the pena
law, relating to firearns and other dangerous weapons, or failure to
di sclose the origin of a recording in the first degree as defined in
section 275.40 of the penal |aw,

S 8. Paragraph (c) of subdivision 3-a of section 115-d of the donestic
relations |aw, as added by chapter 7 of the laws of 1999, is anmended to
read as foll ows:

(c) For the purposes of this subdivision, "spousal abuse”" is an
offense defined in section 120.05 [or], 120.10 OR 120.72 of the pena
| aw where the victim of such offense was the defendant's spouse;
provi ded, however, spousal abuse shall not include a crine in which the
appl i cant was the defendant, and the court finds in accordance with this
subdi vi sion that he or she was the victimof physical, sexual or psycho-
| ogi cal abuse by the victimof such offense and such abuse was a factor
in causing the applicant to commt such offense.

S 9. Paragraph (f) of subdivision 7 of section 995 of the executive
| aw, as anended by chapter 2 of the |aws of 2006, is anended to read as
fol | ows:

(f) any of the follow ng m sdeneanors: assault in the third degree as
defined in section 120.00 of the penal |aw, attenpted aggravated assault
upon a person |less than el even years old, as defined in section 110.00
and section 120.12 of the penal |aw, attenpted nenacing in the first
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degree, as defined in section 110.00 and section 120.13 of +the pena
law;, nmenacing in the second degree as defined in section 120.14 of the
penal law, nenacing in the third degree as defined in section 120.15 of
the penal |aw, reckless endangernent in the second degree as defined in
section 120.20 of the penal law, stalking in the fourth degree as
defined in section 120.45 of the penal law, stalking in the third degree
as defined in section 120.50 of the penal law, attenpted stalking in the
second degree, as defined in section 110.00 and section 120.55 of the
penal |aw, THROTTLI NG AS DEFI NED I N SECTION 120.71 OF THE PENAL LAW
forcible touching as defined in section 130.52 of the penal |aw regard-
| ess of the age of the victim sexual abuse in the third degree as
defined in section 130.55 of the penal |aw regardless of the age of the
victim unlawful inprisonment in the second degree as defined in section
135.05 of the penal |aw regardless of the age of the victim attenpted
unlawful inprisonnent in the first degree, as defined in section 110.00
and section 135.10 of the penal |aw regardl ess of the age of the victim
crimnal trespass in the second degree as defined in section 140.15 of
the penal Ilaw, possession of burglar's tools as defined in section
140. 35 of the penal |aw, petit larceny as defined in section 155.25 of
the penal |aw, endangering the welfare of a child as defined in section
260. 10 of the penal |aw, endangering the welfare of an inconpetent or
physi cal |y di sabl ed person as defined in section 260. 25.

S 10. Paragraph (a) of subdivision 1 of section 460.10 of the pena
| aw, as anended by section 30 of part AAA of chapter 56 of the |aws of
2009, is anended to read as foll ows:

(a) Any of the felonies set forth in this chapter: sections 120. 05,
120. 10 and 120.11 relating to assault; SECTION 120.72 RELATI NG TO STRAN-
GULATI ON; sections 125.10 to 125.27 relating to homicide; sections
130. 25, 130.30 and 130.35 relating to rape; sections 135.20 and 135. 25
relating to kidnapping; section 135.35 relating to |abor trafficking;
section 135.65 relating to coercion; sections 140.20, 140.25 and 140. 30
relating to burglary; sections 145.05, 145.10 and 145.12 relating to
crimnal mschief; article one hundred fifty relating to arson; sections
155. 30, 155.35, 155.40 and 155.42 relating to grand | arceny; sections
177.10, 177.15, 177.20 and 177.25 relating to health care fraud; article
one hundred sixty relating to robbery; sections 165.45, 165.50, 165.52
and 165.54 relating to crimnminal possession of stolen property; sections
165. 72 and 165.73 relating to trademark counterfeiting; sections 170. 10,
170. 15, 170.25, 170.30, 170.40, 170.65 and 170.70 relating to forgery;
sections 175.10, 175.25, 175.35, 175.40 and 210.40 relating to false
statenments; sections 176.15, 176.20, 176.25 and 176.30 relating to
i nsurance fraud; sections 178.20 and 178.25 relating to crimnal diver-
sion of prescription nedications and prescriptions; sections 180.03,
180. 08, 180.15, 180.25, 180.40, 180.45, 200.00, 200.03, 200.04, 200.10,
200. 11, 200.12, 200.20, 200.22, 200.25, 200.27, 215.00, 215.05 and
215.19 relating to bribery; sections 187.10, 187.15, 187.20 and 187.25
relating to residential nortgage fraud, sections 190.40 and 190.42
relating to crimnal wusury; section 190.65 relating to schenes to
defraud; sections 205.60 and 205.65 relating to hindering prosecution;
sections 210.10, 210.15, and 215.51 relating to perjury and contenpt;
section 215.40 relating to tanpering with physical evidence; sections
220.06, 220.09, 220.16, 220.18, 220.21, 220.31, 220.34, 220.39, 220.41,
220. 43, 220.46, 220.55, 220.60 and 220.77 relating to controlled
substances; sections 225.10 and 225.20 relating to ganbling; sections
230. 25, 230.30, and 230.32 relating to pronoting prostitution; section
230.34 relating to sex trafficking; sections 235.06, 235.07, 235.21 and
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235.22 relating to obscenity; sections 263.10 and 263.15 relating to
pronoting a sexual performance by a child; sections 265.02, 265.03,
265. 04, 265.11, 265.12, 265.13 and the provisions of section 265.10
whi ch constitute a felony relating to firearns and ot her dangerous weap-
ons; and sections 265.14 and 265.16 relating to crimnal sale of a
firearm and section 275.10, 275.20, 275.30, or 275.40 relating to unau-
thori zed recordi ngs; and sections 470.05, 470.10, 470.15 and 470.20
relating to noney | aundering; or

S 11. Paragraph (j) of subdivision 2 of section 378-a of the socia
services |law, as added by chapter 7 of the laws of 1999, is anended to
read as foll ows:

(j) For the purposes of this subdivision "spousal abuse" is an offense
defined in section 120.05 [or], 120.10 OR 120.72 of the penal |aw where
the victimof such of fense was the defendant's spouse; provided, howev-
er, spousal abuse shall not include a crine in which the prospective
foster parent or prospective adoptive parent, who was the defendant, has
recei ved notice pursuant to paragraph (g) of this subdivision and the
office of <children and famly services finds after a fair hearing held
pursuant to section twenty-two of this chapter, that he or she was the
victim of physical, sexual or psychol ogi cal abuse by the victimof such
of fense and such abuse was a factor in causing the prospective foster
parent or prospective adoptive parent to commit such offense.

S 12. The opening paragraph of subdivision 1 of section 812 of the
famly court act, as anended by chapter 476 of the laws of 2009, is
amended to read as foll ows:

The famly court and the crimnal courts shall have concurrent juris-
di ction over any proceeding concerning acts which would constitute
di sorderly conduct, harassment in the first degree, harassnment in the
second degree, aggravated harassnent in the second degree, sexua
m sconduct, forcible touching, sexual abuse in the third degree, sexua
abuse in the second degree as set forth in subdivision one of section
130.60 of the penal law, stalking in the first degree, stalking in the
second degree, stalking in the third degree, stalking in the fourth
degree, <crimnal mschief, nenacing in the second degree, nmenacing in
the third degree, reckless endangernment, THROTTLING  STRANGULATI ON,
assault in the second degree, assault in the third degree or an
attenpted assault, THROTTLI NG OR STRANGULATI ON bet ween spouses or forner
spouses, or between parent and child or between nenbers of the sane
famly or household except that if the respondent would not be crim nal -
ly responsible by reason of age pursuant to section 30.00 of the pena
law, then the famly court shall have exclusive jurisdiction over such
proceedi ng. Notw thstanding a conplainant's election to proceed in fam -
ly court, the crimnal court shall not be divested of jurisdiction to
hear a fam |y offense proceedi ng pursuant to this section. For purposes
of this article, "disorderly conduct” includes disorderly conduct not in
a public place. For purposes of this article, "nenbers of the sane fam -
Iy or househol d" shall nean the follow ng:

S 13. This act shall take effect on the ninetieth day after it shal
have becone a | aw



