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STATE OF NEW YORK

8210
I N SENATE
June 16, 2010

Introduced by Sen. ESPADA -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Rules

AN ACT to anend the labor law, in relation to the paynent of wages

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 2 and 3 of section 190 of the |abor |aw,
subdi vi sion 2 as added by chapter 548 of the |aws of 1966 and subdivi-
sion 3 as anended by chapter 281 of the |aws of 2002, are anended and
two new subdi visions 10 and 11 are added to read as foll ows:

2. "Enpl oyee" neans [any person enployed for hire by an enployer in
any enployrment] A NATURAL PERSON WHO IS EMPLOYED IN THI S STATE BY AN
EMPLOYER, | NCLUDI NG AN | NDI VIDUAL WHO IS I N RECEI PT OF OR IS ENTI TLED TO
ANY COVPENSATI ON FOR LABOR PERFORMED FOR ANY EMPLOYER. EMPLOYEE ALSO
| NCLUDES A COWM SSI ON SALESPERSON WHO TAKES ORDERS OR PERFORMS SERVI CES
ON BEHALF OF A PRINCI PAL AND WVHO | S PAID ON THE BASIS OF COW SSI ONS,
BUT DCOES NOT |INCLUDE PERSONS WHO PURCHASE FOR THEI R OAN ACCOUNT FOR
RESALE.

3. "Enployer"” [includes any person, corporation, Ilimted liability
conmpany, or association enploying any individual in any occupation,
i ndustry, trade, business or service] MEANS A PERSON, FIRM OR CORPO
RATI ON, AGENT, MANAGER, REPRESENTATIVE, CONTRACTOR, SUBCONTRACTOR OR
PRI NCl PAL, OR OTHER PERSON ACTI NG DI RECTLY OR | NDI RECTLY I N THE | NTEREST
OF AN EMPLOYER TO SUFFER OR PERM T ANOTHER PERSON TO WORK; WHETHER A
PERSON |S AN | NDEPENDENT CONTRACTOR OR AN EMPLOYEE SHALL BE DETERM NED
ACCORDI NG TO THE STANDARDS OF THE FEDERAL FAI R LABOR STANDARDS ACT, 29
US C 201 TO 219, BUT THE BURDEN OF PROOF SHALL BE UPON THE PARTY FOR
VWHOM THE WORK | S PERFORMED TO SHOW | NDEPENDENT CONTRACTOR STATUS BY
CLEAR AND CONVI NCI NG EVI DENCE. The term "enpl oyer" shall not include a
gover nnent al agency.

10. "1 NDEPENDENT CONTRACTOR' MEANS A PERSON VWHO

(A) PERFORVS SERVI CES FREE FROM DI RECTI ON AND CONTROL OVER THE MEANS
AND MANNER OF PROVI DI NG THE SERVI CES, SUBJECT ONLY TO THE RI GHT OF THE
PERSON OR ENTI TY FOR WHOM SERVI CES ARE PROVI DED TO SPECI FY THE DESI RED
RESULT;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(B) FURNISHES THE TOOLS AND EQUI PMENT NECESSARY TO PROVIDE THE
SERVI CE;

(C) OPERATES A BUSI NESS THAT | S CONSI DERED | NSEPARABLE FROM THE | NDI -
VI DUAL FOR PURPOSES OF TAXES, PROFITS, AND LI ABILITIES:

(1) I'N WH CH THE | NDI VI DUAL:

(A) OMNS ALL OF THE ASSETS AND PROFI TS OF THE BUSI NESS; AND

(B) HAS SOLE, UNLIM TED, PERSONAL LI ABILITY FOR ALL OF THE DEBTS AND
LIABILITIES OF THE BUSINESS, UNLESS THE BUSINESS |IS ORGANI ZED AS A
S| NGLE- OAONED CORPORATE ENTI TY, TO WHI CH SOLE, UNLI M TED PERSONAL LI ABI L-
| TY DOES NOT APPLY; AND

(1) FOR WHI CH:

(A) THE | NDI VI DUAL DOES NOT PAY TAXES FOR THE BUSI NESS SEPARATELY BUT
REPORTS BUSINESS |NCOVE AND LOSSES ON THE | NDI VI DUAL' S PERSONAL TAX
RETURN; AND

(B) I'F THE BUSI NESS | S ORGANI ZED AS A CORPORATE ENTITY AND THE | NDI -
VI DUAL OTHERW SE QUALI FI ES AS AN EXEMPT PERSON UNDER THI S ARTI CLE, THE
| NDI VI DUAL FI LES A SEPARATE FEDERAL | NFORVATI ONAL TAX RETURN FOR THE
ENTI TY AS REQUI RED BY LAW

(D) EXERCISES COWLETE CONTROL OVER THE MANAGEMENT AND OPERATI ONS OF
THE BUSI NESS; AND

(E) EXERCISES THE RIGHT AND OPPORTUNITY ON A CONTINUNG BASIS TO
PERFORM THE SERVI CES OF THE BUSI NESS FOR MULTI PLE ENTI TI ES AT THE | NDI -
VI DUAL' S SOLE CHO CE AND DI SCRETI ON.

11. "LI QUI DATED DAMVAGES" MEANS THE SUM OF FI VE PERCENT MJLTI PLI ED BY
THE AMOUNT OF ANY WAGES THAT WERE NOT PAI D OR OF ANY AUTHORI ZED EXPENSES
THAT WERE NOT REI MBURSED ON A REGULAR PAYDAY OR ON ANOTHER DAY, MULTI -
PLI ED BY THE TOTAL NUMBER OF DAYS, EXCLUDI NG SUNDAYS, LEGAL HOLI DAYS,
AND THE FIRST SEVEN DAYS AFTER THE REGULAR PAYDAY ON WH CH WAGES WERE
NOT PAI D OR EXPENSES WERE NOT REI MBURSED. HOWEVER, SUCH SUM SHALL NOT
EXCEED TWCE THE AMOUNT OF THE UNPAI D WAGES AND SHALL NOT ACCUMULATE
VWHEN AN EMPLOYER IS SUBJECT TO A PETI TI ON FI LED I N BANKRUPTCY.

S 2. Section 198-a of the labor law is anended by adding a new subdi-
vision 4 to read as foll ows:

4. ANY WEEK WHERE AN | NDI VI DUAL EMPLOYEE WAS NOT PAI D THE LEGALLY
REQUI RED WAGES UNDER THI S ARTI CLE, STATE TAXES WERE NOT W THHELD, OR |IN
THE CASE OF RETALIATI ON AGAI NST AN EMPLOYEE, EVERY WEEK AFTER RETALI -
ATl ON HAS OCCURRED UNTI L COVPENSATI ON | S FI NALLY MADE, SHALL CONSTI TUTE
A SEPARATE VI OLATI ON OF THE PROVI SIONS OF THI S ARTI CLE.

S 3. Section 195 of the | abor Iaw is anmended by addi ng a new subdi vi -
sion 7 to read as foll ows:

7. ON EACH REGULAR PAYDAY, SEND TO EACH EMPLOYEE BY MAI L OR PROVI DE AT
THE EMPLOYEE' S NORMAL PLACE OF EMPLOYMENT DURI NG NORVAL EMPLOYMENT HOURS
A STATEMENT SHOW NG THE HOURS THE EMPLOYEE WORKED, THE WAGES EARNED BY
THE EMPLOYEE, AND DEDUCTI ONS MADE FOR THE EMPLOYEE.

S 4. Subdivision 1-a of section 198 of the |abor |aw, as anended by
chapter 372 of the laws of 2009, is amended to read as foll ows:

1-a. On behal f of any enployee paid |l ess than the wage to which he or
she is entitled under the provisions of this article, the conmm ssioner
may bring any |egal action necessary, including admnistrative action,
to collect such claimand as part of such legal action, in addition to
any ot her renedi es and penalties otherw se avail able under this article,
t he conmi ssioner nay assess agai nst the enployer an additional anmount as
| i qui dat ed danmages [equal to twenty-five percent of the total anmount of
wages found to be due] AS DEFINED | N SECTI ON ONE HUNDRED NI NETY OF THI S
ARTI CLE, unl ess the enpl oyer proves a good faith basis for believing
that its underpaynent of wages was in conpliance with the law. In any
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action instituted in the courts upon a wage claimby an enpl oyee or the
commi ssioner in which the enployee prevails, the court shall allow such
enpl oyee reasonable attorney's fees and, unless the enployer proves a
good faith basis to believe that its wunderpaynent of wages was in
conpliance with the law, an additional anmbunt as |[|iquidated damages
[equal to twenty-five percent of the total anmount of the wages found to
be due] AS DEFINED I N SECTI ON ONE HUNDRED NI NETY OF TH S ARTI CLE.

S 5. The labor law is anended by adding a new section 191-d to read as
fol | ows:

S 191-D. PRIVATE RIGHT OF ACTION BY M SCLASSIFI ED EMPLOYEES. 1.
NOTW THSTANDI NG ANY REMEDY AVAI LABLE UNDER THI S ARTI CLE, AN | NDI VI DUAL
VWHO HAS NOT BEEN PROPERLY CLASSI FI ED AS AN EMPLOYEE MAY BRING A CVIL
ACTI ON FOR DAMAGES AGAI NST THE EMPLOYER FOR ANY VI OLATION OF THI S ARTI -
CLE.

2. AN ACTION FILED UNDER THI' S SECTION SHALL BE FILED WTH N THREE
YEARS AFTER THE DATE THE CAUSE OF ACTI ON ACCRUES.

3. | F THE COURT DETERM NES THAT AN | NDI VI DUAL OR CLASS OF | NDI VI DUALS
IS ENTI TLED TO JUDGMVENT IN AN ACTION AGAINST AN EMPLOYER FILED IN
ACCORDANCE W TH THI' S SECTI ON, THE COURT MAY AWARD EACH | NDI VI DUAL:

(A) ANY DAMAGES TO WHI CH THE | NDI VI DUAL MAY BE ENTI TLED UNDER THI S
ARTI CLE;

(B) AN ADDI TI ONAL AMOUNT UP TO THREE TIMES THE AMOUNT OF ANY SUCH
DAMAGES, | F THE EMPLOYER KNOW NGLY FAI LED TO PROPERLY CLASSI FY THE | NDI -
VI DUAL;

(C) REASONABLE COUNSEL FEES AND OTHER COSTS OF THE ACTI ON; AND

(D) ANY OTHER APPROPRI ATE RELI EF.

S 6. Subdivision 2 of section 196 of the [ abor |aw, as added by chap-
ter 548 of the laws of 1966, is anended to read as foll ows:

2. THE COW SSI ONER MAY HOLD HEARINGS AND | NVESTI GATE CHARGES OF
VI OLATI ONS OF THI S ARTI CLE.

3. THE COWM SSI ONER MAY, CONSI STENT W TH DUE PROCESS OF LAW ENTER ANY
PLACE OF EMPLOYMENT TO | NSPECT RECORDS CONCERNI NG WAGES AND PAYROLLS, TO
QUESTION THE EMPLOYER AND EMPLOYEES, AND TO | NVESTI GATE SUCH FACTS,
CONDI TI ONS OR MATTERS AS ARE DEEMED APPROPRI ATE I N DETERM NI NG WHETHER
ANY PERSON HAS VI OLATED THE PROVI SIONS OF THI S ARTI CLE. THE NAME OF ANY
EMPLOYEE IDENTIFIED IN A COWLAINT TO THE DEPARTMENT SHALL BE KEPT
CONFI DENTI AL AS LONG AS PCSSI BLE. WHERE THE DEPARTMENT DETERM NES THAT
AN EMPLOYEE' S NAME MUST BE DI SCLOSED | N ORDER TO | NVESTI GATE A COVPLAI NT
FURTHER, | T MAY DO SO ONLY W TH THE EMPLOYEE' S CONSENT.

4. Nothing in this section shall be construed as requiring the conm s-
sioner in every instance to investigate and attenpt to adjust controver-
sies, or to take assignnments of wage clainms, or to institute crim nal
prosecutions for any violation under this article, but he shall be
deenmed vested with discretion in such matters.

S 7. The labor law is anended by adding a new section 196-b to read as
fol | ows:

S 196-B. RETALIATION AGAINST EMPLOYEES PROH BITED. NO PERSON OR
EMPLOYER SHALL DI SCHARGE OR | N ANY OTHER MANNER DI SCRI M NATE OR RETALI -
ATE AGAINST AN EMPLOYEE OR OTHER PERSON FOR EXERCI SI NG ANY RI GHT UNDER
THI'S ARTI CLE OR ANY REGULATI ON | MPLEMENTI NG | TS PROVI SI ONS, OR AGAI NST
ANY PERSON FOR PROVIDI NG ASSISTANCE TO ANY EMPLOYEE OR | NFORVATI ON
REGARDI NG THE SAME, OR FOR TESTI FYING OR PLANNING TO TESTIFY IN ANY
| NVESTI GATI ON  OR PROCEEDI NG REGARDI NG THE SAME. TAKI NG ADVERSE ACTI ON
AGAI NST A PERSON W THI N NI NETY DAYS OF A PERSON S ENGAG NG IN THE FORE-
GO NG ACTIVITIES SHALL RAI SE A PRESUMPTI ON THAT SUCH ACTI ON WAS RETALI -
ATI ON, WH CH MAY BE REBUTTED BY CLEAN AND CONVI NCI NG EVI DENCE THAT SUCH
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ACTI ON WAS TAKEN FOR OTHER PERM SSI BLE REASONS. ANY EMPLOYEE MAY FILE A
COVPLAI NT WTH THE COW SSI ONER ALLEA NG DI SCHARGE OR DI SCRI M NATI ON
WTH N TH RTY DAYS AFTER SUCH VI OLATI ON OCCURS. UPON RECEI PT OF THE
COWPLAI NT, THE COWM SSI ONER SHALL CAUSE AN | NVESTI GATI ON TO BE MADE TO
THE EXTENT DEEMED APPROPRI ATE. | F THE COW SSI ONER DETERM NES FROM THE
| NVESTI GATION THAT THE PROVI SIONS OF TH S ARTI CLE HAVE BEEN VI OLATED
THE COVMM SSI ONER SHALL BRI NG AN ACTION IN A COURT OF COVPETENT JURI SDI C-
TI ON AGAI NST SUCH PERSON. SUCH COURT SHALL ORDER ALL APPROPRI ATE RELIEF
| NCLUDI NG REHI RI NG OR REI NSTATEMENT OF THE EMPLOYEE TO THE FORMER PCSI -
TION WTH BACK PAY. A CIVIL ACTION TO ENFORCE TH S ARTI CLE MAY ALSO BE
MAI NTAI NED | N ANY COURT OF COVPETENT JURI SDI CTI ON BY THE STATE OR BY ANY
PARTY | NURED BY A VI OLATION OF THI S ARTI CLE. ANY EMPLOYER WHO RETALI ATES
AGAI NST AN EMPLOYEE OR OTHER PERSON I N VI OLATION OF THI S ARTI CLE SHALL
BE REQUI RED TO PAY THE PERSON AN AMOUNT SET BY THE DEPARTMENT OR A COURT
SUFFI CI ENT TO COVPENSATE THE EMPLOYEE AND DETER FUTURE VI OLATIONS, BUT
NOT LESS THAN ONE HUNDRED DOLLARS FOR EACH DAY THAT THE VI OLATI ONS
CONTI NUED, OR UNTIL LEGAL JUDGMVENT | S FI NAL

S 8. Subdivision 1 of section 198-a of the |labor law, as anended by
chapter 241 of the laws of 2002, is amended to read as foll ows:

1. Every enployer who does not pay the wages of all of his enpl oyees
in accordance with the provisions of this chapter, and the officers and
agents of any corporation [who knowingly permt the corporation to
violate] WHI CH VI OLATES this chapter by failing to pay the wages of any
of its enployees in accordance with the provisions thereof, shall be
guilty of a m sdenmeanor for the first offense and upon conviction there-
for shall be fined not |ess than five hundred nor nore than twenty thou-
sand dollars or inprisoned for not nore than one year, and, in the event
that any second or subsequent offense occurs within six years of the
date of conviction for a prior offense, shall be guilty of a felony for
t he second or subsequent offense, and upon conviction therefor, shall be
fined not I ess than five hundred nor nore than twenty thousand dollars
or inprisoned for not nore than one year plus one day, or punished by
bot h such fine and inprisonnent, for each such offense. ADDI Tl ONALLY,
THE TEN LARGEST SHAREHOLDERS, AS DETERM NED BY THE FAI R VALUE OF THEIR
BENEFI Cl AL | NTEREST AS OF THE BEQ NNI NG OF THE PERI OD DURING WHI CH THE
UNPAID SERVICES REFERRED TO IN TH' S ARTI CLE ARE PERFORMED, OF EVERY
CORPORATI ON ( OTHER THAN AN | NVESTMENT COVPANY REG STERED AS SUCH UNDER
AN ACT OF CONGRESS ENTI TLED "I NVESTMENT COVPANY ACT OF 1940"), NO SHARES
OF WHI CH ARE LI STED ON A NATI ONAL SECURI TI ES EXCHANGE OR REGULARLY QUOT-
ED I N AN OVER- THE- COUNTER MARKET BY ONE OR MORE MEMBERS OF A NATI ONAL OR
AN AFFI LI ATED SECURI TIES ASSOCI ATION, SHALL JO NTLY AND SEVERALLY BE
PERSONALLY LI ABLE FOR ALL DEBTS, WAGES OR SALARI ES DUE AND ON NG TO ANY
OF | TS EMPLOYEES FOR SERVI CES PERFORMED BY THEM FOR SUCH CORPORATI ON. A
ClVIL ACTI ON MAY BE BROUGHT AGAI NST A SHAREHOLDER LI ABLE FOR WAGES DUE
UNDER THI'S CHAPTER INSTEAD OF AND IN ADDI TION TO THE EMPLOYER An
i ndi ctment of a person or corporation operating a steam surface railroad
for an offense specified in this section nmay be found and tried in any
county within the state in which such railroad ran at the tine of such
of f ense.

S 9. The labor law is anended by adding a new section 191-e to read as
fol | ows:

S 191-E. PRI VATE ATTORNEYS GENERAL PROVI SI ON FOR ENFORCEMENT. 1. (A
NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW ANY PROVI SION OF THI S ARTI -
CLE THAT PROVIDES FOR A CIVIL PENALTY TO BE ASSESSED AND COLLECTED BY
THE COW SSI ONER MAY, AS AN ALTERNATI VE, BE RECOVERED THROUGH A CI VI L
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ACTI ON BROUGHT BY AN AGGRI EVED EMPLOYEE ON BEHALF OF HI MSELF OR HERSELF
AND OTHER CURRENT OR FORMER EMPLOYEES.

(B) NO ACTION MAY BE BROUGHT UNDER THI'S SECTI ON BY AN AGGRI EVED
EMPLOYEE | F THE COVW SSI ONER ON THE SAME FACTS AND THEORIES, CITES A
PERSON W TH N THE TI MEFRAMES SET FORTH IN THI S ARTI CLE FOR A VI OLATI ON
OF THE SAME SECTI ON OR SECTI ONS OF LAW UNDER WHI CH THE AGGRI EVED EMPLOY-
EE | S ATTEMPTI NG TO RECOVER A CIVIL PENALTY ON BEHALF OF H MSELF OR
HERSELF OR OTHERS.

(© CdVIL PENALTI ES RECOVERED BY AGGRI EVED EMPLOYEES SHALL BE DI STRI B-
UTED AS FOLLOWNS: SEVENTY- FI VE PERCENT TO THE COWM SSI ON FOR ENFORCEMENT
OF LABOR LAWS AND EDUCATION OF EMPLOYERS AND EMPLOYEES ABOQUT THEIR
RIGHTS AND RESPONSIBILITIES UNDER TH'S ARTICLE, TO BE CONTI NUOUSLY
APPROPRI ATED TO SUPPLEMENT AND NOT SUPPLANT THE FUNDING TO THE AGENCY
FOR THOSE PURPOSES; AND TVENTY- FI VE PERCENT TO THE AGCRI EVED EMPLOYEES.

(D) COURTS SHALL REVI EW AND APPROVE ANY PENALTI ES SOUGHT AS PART OF A
PROPOSED SETTLEMENT AGREEMENT PURSUANT TO THI S SECTI ON.

2. (A ACVIL ACTION BY AN AGCGRI EVED EMPLOYEE SEEKI NG ClI VI L PENALTI ES
PURSUANT TO THI' S SECTI ON ALLEA NG A VI OLATION OF ANY PROVISION SHALL
COMMENCE ONLY AFTER THE FOLLOW NG REQUI REMENTS HAVE BEEN MET:

(1) THE AGGRI EVED EMPLOYEE OR REPRESENTATI VE SHALL G VE WRI TTEN NOTI CE
BY CERTIFIED MAIL TO THE DEPARTMENT AND THE EMPLOYER OF THE SPECI FI C
PROVI SIONS OF THI S ARTI CLE ALLEGED TO HAVE BEEN VI OLATED, | NCLUDI NG THE
FACTS AND THEORI ES TO SUPPORT THE ALLEGED VI OLATI ON.

(1) (A THE DEPARTMENT SHALL NOTI FY THE EMPLOYER AND THE AGGRI EVED
EMPLOYEE OR REPRESENTATI VE BY CERTI FIED MAIL THAT | T DOES NOT | NTEND TO
| N\VESTI GATE THE ALLEGED VI OLATION W THI N THI RTY CALENDAR DAYS OF THE
POSTMARK DATE OF THE NOTI CE RECElI VED PURSUANT TO SUBPARAGRAPH (1) OF
TH 'S PARAGRAPH. UPON RECEI PT OF THAT NOTI CE OR | F NO NOTI CE | S PROVI DED
W THI N THI RTY- THREE CALENDAR DAYS OF THE POSTMARK DATE OF THE NOTI CE
G VEN PURSUANT TO SUCH SUBPARAGRAPH (1), THE AGGRI EVED EMPLOYEE MAY
COMMENCE A CI VIL ACTI ON.

(B) |'F THE DEPARTMENT | NTENDS TO | NVESTI GATE THE ALLEGED VI CLATION, |IT
SHALL NOTI FY THE EMPLOYER AND THE AGCRI EVED EMPLOYEE OR REPRESENTATI VE
BY CERTIFIED MAIL OF ITS DECI SION W THI N THI RTY- THREE CALENDAR DAYS OF
THE POSTMARK DATE OF THE NOTI CE RECElI VED PURSUANT TO SUBPARAGRAPH (1) OF
TH S PARAGRAPH. W THI N ONE HUNDRED TWENTY CALENDAR DAYS OF THAT DECI -
SION, THE AGENCY MAY | NVESTI GATE THE ALLEGED VI OLATI ON AND | SSUE ANY
APPROPRI ATE CI TATION. | F THE AGENCY DETERM NES THAT NO ClI TATION WLL BE
|SSUED, | T SHALL NOTIFY THE EMPLOYER AND AGGRI EVED EMPLOYEE OF THAT
DECI SION WTHI N FI VE BUSI NESS DAYS THEREOF BY CERTIFIED MAIL. UPON
RECEI PT OF THAT NOTICE OR IF NO CI TATION IS | SSUED BY THE AGENCY W THI N
THE ONE HUNDRED FI FTY- El GHT- DAY PERI OD PRESCRI BED BY TH' S PARAGRAPH OR
| F THE AGENCY FAILS TO PROVI DE TI MELY OR ANY NOTI FI CATI ON, THE AGGRI EVED
EMPLOYEE MAY COMMENCE A Cl VIL ACTI ON.

(© NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW A PLAI NTIFF MAY AS A
MATTER OF RI GHT AMEND AN EXI STI NG COVPLAI NT TO ADD A CAUSE OF ACTION
ARI SING UNDER THIS SECTION AT ANY TIME WTHI N SI XTY DAYS OF THE Tl ME
PERI ODS SPECI FIED I N TH S SECTI ON.

S 10. This act shall take effect inmediately.



