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STATE OF NEW YORK

8208-- A
I N SENATE
June 16, 2010

Introduced by Sens. ESPADA, PARKER -- read twi ce and ordered printed,
and when printed to be conmtted to the Commttee on Rules -- commt-
tee discharged, bill amended, ordered reprinted as anmended and recom
mtted to said comm ttee

AN ACT to anend the crimnal procedure law, in relation to expungenent
of crimnal records

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure law is anmended by adding a new
section 160.65 to read as foll ows:

S 160. 65 EXPUNGEMENT OF ARREST REFERENCES AND RECORDS.

1. FOR THE PURPCSES OF THI S SECTION, THE TERM "ELI G BLE M SDEMEANOR'
SHALL BE A M SDEMEANOR OFFENSE DEFI NED | N THE PENAL LAW PROVI DED THAT
AN ELI A BLE M SDEMEANCR SHALL NOT MEAN A M SDEMEANOR OFFENSE DEFI NED | N
ARTI CLE ONE HUNDRED TVENTY, ONE HUNDRED THI RTY, ONE HUNDRED THI RTY- FI VE,
ONE HUNDRED FI FTY, TWO HUNDRED THI RTY- FI VE, TWO HUNDRED FORTY-FI VE, TWO
HUNDRED SI XTY, TWO HUNDRED Sl XTY- THREE, TWO HUNDRED SI XTY- FI VE OR FOUR
HUNDRED OF THE PENAL LAW AN ELI A BLE M SDEMEANCOR SHALL NOT | NCLUDE ANY
ONE OR MORE OF THE FOLLOWNG KILLING OR I NJURING A POLI CE ANI MAL AS
DEFI NED | N SECTI ON 195. 06, HARM NG AN ANl VAL TRAINED TO AID A PERSON
WTH A DISABILITY IN THE SECOND DEGREE AS DEFI NED I N SECTI ON 195. 11,
HARM NG AN ANI MAL TRAINED TO AID A PERSON WTH A DI SABILITY IN THE FI RST
DEGREE AS DEFI NED | N SECTI ON 195. 12, PROMOTI NG PROSTI TUTI ON | N THE FORTH
DEGREE AS DEFINED I N SECTION 230.20, RO IN THE SECOND DEGREE AS
DEFINED |IN SECTION 240.05, |INCITING TO R Or AS DEFINED I N SECTI ON
240. 08, AGGRAVATED HARASSMVENT | N THE SECOND DEGREE AS DEFINED IN SUBDI -
VI SION THREE OF SECTI ON 240. 30, CRI M NAL | NTERFERENCE W TH HEALTH CARE
SERVI CES OR RELI G OUS WORSHI P | N THE SECOND DEGREE AS DEFI NED | N SECTI ON
240.70, HARM NG A SERVICE ANIMAL I N THE SECOND DEGREE AS DEFINED IN
SECTI ON 242.10, DI SSEM NATI ON OF AN UNLAWFUL SURVEI LLANCE | MAGE I N THE
SECOND DEGREE AS DEFI NED I N SECTI ON 250.55, OR ANY SPECI FIED OFFENSE
SUBJECT TO THE PROVI SI ON RELATI NG TO HATE CRI MES AS DEFI NED | N SECTI ON
485. 05 OF THE PENAL LAW

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. A PERSON CONVI CTED OF AN ELI G BLE M SDEMEANOR, VWHO DOCES NOT STAND
CONVI CTED OF ANY FELONY, OR WHO | S NOT REQUI RED TO MAI NTAI N REG STRATI ON
UNDER ARTICLE SIX-C OF THE CORRECTI ON LAW MAY PETI TI ON THE COURT TO
EXPUNGE THE ELI G BLE M SDEMEANORS VHEN:

(A) AT LEAST FI VE YEARS HAVE PAST SI NCE THE COVPLETI ON OF A SENTENCE
ON AN ELI G BLE M SDEMEANCR;, AND

(B) SUCH PERSON HAS NOT BEEN CONVI CTED OF AN OFFENSE DURI NG THE LAST
FI' VE YEARS AND IS NOT' THE SUBJECT OF AN UNDI SPOSED ARREST.

3. THE PETI TI ON AUTHORI ZED BY TH S SECTI ON SHALL BE FILED I N THE COURT
OF RECORD THAT LAST | MPOSED A SENTENCE UPON PETI TI ONER FOR AN ELI G BLE
M SDEMEANOR. ON THE DEFENDANT' S MOTI ON, THE COURT MAY ORDER THAT ALL
OFFI CI AL RECORDS AND PAPERS RELATING TO THE ARREST, PROSECUTI ON AND
CONVI CTI ON RECORDS FOR NO MORE THAN THREE OF THE DEFENDANT'S PRI OR
ELI G BLE M SDEMEANORS BE EXPUNGED. THE COURT MAY ONLY EXPUNGE THE
RECORDS OF THE DEFENDANT' S ARRESTS, PROSECUTI ONS AND CONVI CTI ONS WHEN:

(A) THE SENTENCI NG COURT HAS REQUESTED AND RECEI VED FROM THE DI VI SI ON
OF CRIMNAL JUSTICE SERVICES OR THE FEDERAL BUREAU OF | NVESTI GATI ON A
FI NGERPRI NT BASED CRI M NAL HI STORY RECORD OF THE DEFENDANT, | NCLUDI NG
ANY SEALED OR SUPPRESSED | NFORVATI ON. THE DI VI SI ON OF CRI M NAL JUSTI CE
SERVI CES SHALL ALSO I NCLUDE A CRIM NAL HI STORY REPCRT, |F ANY, FROM THE
FEDERAL BUREAU OF | NVESTI GATI ON REGARDI NG ANY CRI M NAL HI STORY | NFORIVA-
TION THAT OCCURRED IN OTHER JURISDICTIONS. THE D VISION |S HEREBY
AUTHORI ZED TO RECEI VE SUCH | NFORVATI ON FROM THE FEDERAL BUREAU OF | NVES-
TIGATION FOR TH' S PURPOSE. THE PARTIES SHALL BE PERM TTED TO EXAM NE
THESE RECORDS;

(B) THE DEFENDANT OR COURT HAS | DENTI FI ED THE M SDEMEANCR CONVI CTI ON
FOR WH CH RELI EF MAY BE GRANTED;

(© THE COURT HAS RECEI VED DOCUMENTATI ON THAT THE SENTENCES | MPOSED ON
THE ELI G BLE M SDEMEANOR CONVI CTlI ONS HAVE BEEN COVPLETED, OR | F NO SUCH
DOCUMENTATI ON | S REASONABLY AVAI LABLE, A SWORN AFFIDAVIT THAT THE
SENTENCES | MPCSED ON THE PRI OR M SDEMEANORS HAVE BEEN COVPLETED; AND

(D) THE COURT HAS NOTI FI ED THE DI STRI CT ATTORNEY OF EACH JURI SDI CTI ON
IN VH CH THE DEFENDANT HAS BEEN CONVI CTED OF AN OFFENSE W TH RESPECT TO
VWH CH SEALING IS SOQUGHT, AND THE COURT OR COURTS OF RECORD FOR SUCH
OFFENSES, THAT THE COURT IS CONSIDERI NG SEALING THE RECORDS OF THE
DEFENDANT' S ELI G BLE M SDEMEANOR CONVI CTI ONS. BOTH THE DI STRI CT ATTORNEY
AND THE COURT SHALL BE G VEN A REASONABLE OPPORTUNI TY, WH CH SHALL NOT
BE LESS THAN THI RTY DAYS, IN WH CH TO COMWENT AND SUBM T NMATERIALS TO
AlD THE COURT I N MAKI NG SUCH A DETERM NATI ON. VWHEN THE COURT NOTI FI ES A
DI STRI CT ATTORNEY OF A SEALI NG APPLI CATI ON, THE DI STRI CT ATTORNEY SHALL
PROVIDE NOTICE TO THE WM CTIM | F ANY, OF THE SEALI NG APPLI CATI ON BY
MAI LI NG WRI TTEN NOTI CE TO THE VI CTI M S LAST- KNOWN ADDRESS. FOR PURPGOSES
OF TH S SECTION "VICTI M MEANS ANY PERSON WHO HAS SUSTAI NED PHYSI CAL OR
FI NANCI AL | NJURY TO PERSON OR TO PROPERTY AS A DI RECT RESULT OF THE
M SDEMEANOR CRI ME OR M SDEMEANOR CRI MES FOR WHI CH SEALI NG | S APPLI ED.

4. AT THE REQUEST OF THE DEFENDANT OR THE DI STRI CT ATTORNEY OF A COUN-
TY |IN WH CH THE DEFENDANT COWM TTED A CRI ME THAT | S THE SUBJECT OF THE
EXPUNG NG APPLI CATI ON, THE COURT MAY CONDUCT A HEARI NG TO CONSI DER AND
REVI EW ANY RELEVANT EVI DENCE OFFERED BY ElI THER PARTY THAT WOULD AI D THE
COURT IN I'TS DECI SI ON WHETHER TO EXPUNGE THE RECORDS OF THE DEFENDANT' S
ARRESTS, PROSECUTI ONS AND CONVI CTI ONS. I N MAKI NG SUCH A DETERM NATI ON,
THE COURT SHALL CONSI DER ANY RELEVANT FACTORS, | NCLUDI NG BUT NOT LI M TED
TO

(A) THE Cl RCUMSTANCES AND SERI QUSNESS OF THE OFFENSE OR OFFENSES THAT
RESULTED | N THE CONVI CTI ON OR CONVI CTI ONS;
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(B) THE CHARACTER OF THE DEFENDANT, | NCLUDI NG WHAT STEPS THE PETI TI ON-
ER HAS TAKEN SINCE THE TIME OF THE OFFENSE TOMRD PERSONAL REHABI LI -
TATI ON, | NCLUDI NG TREATMENT, WORK, SCHOOL, OR OTHER PERSONAL HI STORY
THAT DEMONSTRATES REHABI LI TATI ON,;

(C©) THE DEFENDANT' S CRI M NAL HI STORY;

(D) THE |MPACT OF SEALING THE DEFENDANT'S RECORDS UPON HI S OR HER
REHABI LI TATI ON AND HI S OR HER SUCCESSFUL AND PRODUCTIVE RE-ENTRY AND
REI NTEGRATI ON | NTO SOCI ETY, AND ON PUBLI C SAFETY; AND

(E) ANY STATEMENTS MADE BY THE VI CTIM OF THE OFFENSE WHERE THERE | S I N
FACT A VICTIM OF THE CRI ME.

5. WHEN A COURT ORDERS EXPUNG NG PURSUANT TO THI S SECTI ON, ALL OFFI -
Cl AL RECORDS AND PAPERS RELATING TO THE ARRESTS, PROSECUTIONS, AND
CONVI CTI ONS, | NCLUDI NG ALL DUPLI CATES AND COPI ES THEREOF, ON FILE WTH
THE DI VI SION OF CRIM NAL JUSTI CE SERVI CES OR ANY COURT SHALL BE EXPUNGED
AND NOT MADE AVAI LABLE TO ANY PERSON OR PUBLIC OR PRI VATE AGENCY;
PROvVI DED, HOWAEVER, THE DIVISION SHALL RETAI N ANY FI NGERPRI NTS, PALM
PRI NTS, PHOTOGRAPHS, OR DI G TAL | MAGES OF THE SAME.

6. WHEN THE COURT ORDERS SEALI NG PURSUANT TO THI S SECTION, THE CLERK
OF SUCH COURT SHALL | MVEDI ATELY NOTI FY THE COW SSI ONER OF THE DI VI SI ON
OF CRIM NAL JUSTI CE SERVI CES, AND ANY COURT THAT SENTENCED THE DEFENDANT
FOR AN OFFENSE WHICH HAS BEEN CONDI TI ONALLY SEALED, REGARDI NG THE
RECORDS THAT SHALL BE SEALED PURSUANT TO THI S SECTI ON.

7. THE COURT SHALL NOT EXPUNGE THE DEFENDANT' S RECORD PURSUANT TO THI S
SECTI ON WHI LE ANY CHARGED OFFENSE |'S PENDI NG

S 2. This act shall take effect imediately.



