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STATE OF NEW YORK

8127
I N SENATE
June 10, 2010

Introduced by Sens. ESPADA, DIAZ -- read tw ce and ordered printed, and
when printed to be conmtted to the Commttee on Labor

AN ACT to anend the labor law, in relation to allowing farmwrkers one
day of rest each week, and including farm |laborers wthin the
provi sions pertaining to overtine conpensati on and unenpl oynent insur-
ance, and reqgulating the farm enpl oynent of certain enployees whose
earning capacity is affected or inpaired by youth or age; to anend the
public health law, in relation to the application of the sanitary code
to all farmand food processing | abor canps for m grant workers; and
to anend the workers' conpensation law, in relation to the eligibility
of farm |l aborers for disability benefits and the provision of claim
forme to farm l|aborers injured in the course of enploynent and in
relation to service as farm |l aborers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and nay be cited as the "Farmwork-
ers Fair Labor Practices Act".

S 2. Section 2 of the labor law is anended by addi ng a new subdi vi si on
16 to read as foll ows:

16. "FARM LABOR' SHALL | NCLUDE ALL SERVI CES PERFORMED I N AGRI CULTURAL
EMPLOYMENT | N CONNECTION WTH CULTIVATING THE SO L, OR I N CONNECTI ON
WTH RAISING OR HARVESTING OF AGRICULTURAL COWDDI TIES, | NCLUDI NG
SERVI CES PERFCORVMED ON ORCHARDS, PLANTATI ONS, NURSERI ES AND GREENHOUSES,
AND SHALL INCLUDE THE RAISING HATCHI NG SHEARING CARING FOR AND
MANAGEMENT OF LI VESTOCK, POULTRY, DAIRY, BEES AND FUR- BEARI NG ANI MVALS,
AND SHALL | NCLUDE THE HARVESTI NG OR PRODUCTI ON OF MAPLE SYRUP OR MAPLE
SUGAR, AND SHALL | NCLUDE THE OPERATI ON AND NMAI NTENANCE OF FARM EQUI PMENT
AND | MPROVEMENT OR MAINTENANCE OF FARM WATER USE AREAS, AND SHALL
| NCLUDE THE PLANTI NG DRYI NG PACKAQA NG OR OTHER PROCESSI NG OF ANY AGRI -
CULTURAL OR HORTI CULTURAL COWMODI TY RAI SED ON THE EMPLOYER S FARM THE
TERM "FARM LABOR' SHALL NOT | NCLUDE SERVI CES PERFORMED | N CONNECTI ON
W TH COMVERCI AL CANNI NG FREEZI NG GRADI NG OR OTHER PROCESSI NG OF ANY
AGRI CULTURAL OR HORTI CULTURAL COWODI TY NOT RAI SED ON THE EMPLOYER S
FARM THI'S SUBDI VI SI ON SHALL NOT APPLY TO THE PARENT, CHI LD, SPOUSE OR

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OTHER MEMBER OF THE EMPLOYER S FAM LY RELATED BY THE TH RD DEGREE OF
CONSANGUI NI TY OR AFFI NI TY.

S 3. Subdivision 1 of section 161 of the |abor |aw is anended by
addi ng a new undesi gnat ed paragraph to read as fol |l ows:

EVERY PERSON EMPLOYED AS A FARM LABORER SHALL BE ALLONED AT LEAST
TVENTY- FOUR CONSECUTI VE HOURS OF REST | N EACH AND EVERY CALENDAR WEEK. A
FARM LABORER MAY CONSENT IN WRI TING TO WAIVE TH' S RI GHT AND WORK ON THE
DAY OF REST, PROVIDED THAT HE OR SHE SHALL BE PAID AS PROVIDED UNDER
SECTION ONE HUNDRED SI XTY-THREE-A OF THIS TI TLE. TH S PARAGRAPH SHALL
NOT APPLY TO THE PARENT, CHI LD, SPOUSE OR OTHER MEMBER OF THE EMPLOYER S
FAM LY RELATED BY THE THI RD DEGREE OF CONSANGUI NI TY OR AFFINITY. TVEN
TY- FOUR CONSECUTI VE HOURS SPENT AT REST BECAUSE OF Cl RCUMSTANCES, SUCH
AS WEATHER OR CROP CONDI TI ONS, SHALL BE DEEMED TO CONSTI TUTE THE REST
REQU RED BY TH' S PARAGRAPH. THE DAY OF REST SHOULD BE THE SAME AS THE
TRADI TI ONAL DAY RESERVED BY THE FARM LABORER FOR RELIG OUS WORSHI P,
VHENEVER POSSI BLE.

S 4. Paragraphs b and d of subdivision 2 of section 161 of the |abor
| aw, as anended by chapter 281 of the |laws of 1941, are anended to read
as foll ows:

b. Enployees in [dairies, creaneries,] ml|k condenseries, mlk powder
factories, mlk sugar factories, mlk shipping stations, butter and
cheese factories, ice cream manufacturing plants and mlk bottling
pl ants, where not nore than seven persons are enpl oyed;

d. Enpl oyees whose duties include not nore than three hours' work on
Sunday in setting sponges in bakeries, [caring for live animals,] main-
taining fires, or making necessary repairs to boilers or machinery.

S 5. The labor law is anended by adding a new section 163-a to read as
fol | ows:

S 163-A. HOURS OF AGRI CULTURAL EMPLOYMENT. NO PERSON OR CORPORATI ON
OPERATING A FARM SHALL REQUI RE ANY FARM LABORER TO WORK MORE THAN TEN
HOURS | N ANY DAY, SIXTY HOURS | N ANY CALENDAR WEEK, OR SI X DAYS IN ANY
CALENDAR VEEK, UNLESS SUCH FARM LABORER |'S PAI D AS FOLLOWS:

A, HOURLY RATE. (1) ANY FARM LABORER WHO | S PAI D ON AN HOURLY BASI S
AND WHO | S ElI GHTEEN YEARS OF AGE OR OVER, OR WHO I S SI XTEEN OR SEVENTEEN
YEARS OF AGE AND NOT REQUI RED BY LAW TO ATTEND SCHOOL SHALL NOT BE
EMPLOYED MORE THAN TEN HOURS I N ANY DAY, OR MORE THAN SI XTY HOURS | N ANY
CALENDAR WEEK, OR MORE THAN SI X DAYS I N ANY CALENDAR WEEK UNLESS THE
FARM LABORER RECEI VES ONE AND ONE- HALF TI MES THE REGULAR RATE AT WH CH
HE OR SHE | S EMPLOYED FOR ALL HOURS WORKED | N EXCESS OF TEN HOURS | N ANY
DAY OR SIXTY HOURS | N ANY CALENDAR WEEK. ANY FARM LABORER WHO WORKS ON
THE SEVENTH DAY | N ANY CALENDAR WEEK SHALL RECEIVE ONE AND ONE-HALF
TIMES THE REGUAR RATE AT WH CH HE OR SHE | S EMPLOYED FOR THE FI RST
El GHT HOURS WORKED, AND TWO TI MES THE REGULAR RATE AT WVHICH HE OR SHE I S
EMPLOYED FOR ALL HOURS WORKED | N EXCESS OF El GHT HOURS THAT DAY.

(2) BEGQ NNI NG ON JANUARY FI RST, TWO THOUSAND FOURTEEN, ANY FARM LABOR-
ER WHO I S PAI D AN HOURLY WAGE RATE SHALL NOT BE EMPLOYED MORE THAN TEN
HOURS IN ANY DAY OR MORE THAN FI FTY-FI VE HOURS | N ANY CALENDAR WEEK
UNLESS THE FARM LABORER RECEI VES ONE AND ONE- HALF TI MES THE REGULAR RATE
AT WHICH HE OR SHE | S EMPLOYED FOR ALL HOURS WORKED | N EXCESS OF TEN
HOURS IN ANY DAY OR FIFTY-FIVE HOURS I N ANY CALENDAR WEEK. ANY FARM
LABORER WHO WORKS ON THE SEVENTH DAY | N ANY CALENDAR WEEK SHALL RECEI VE
ONE AND ONE-HALF TI MES THE REGULAR RATE AT WHICH HE OR SHE | S EMPLOYED
FOR THE FI RST ElI GHT HOURS WORKED, AND TWO TIMES THE REGULAR RATE AT
WVHCH HE OR SHE IS EMPLOYED FOR ALL HOURS WORKED | N EXCESS OF El GHT
HOURS THAT DAY.
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B. PIECE WORK RATE. (1) ANY FARM LABORER WHO IS PAID ON A PIECE RATE
BASIS SHALL BE PAID AT A RATE WHI CH SHALL BE NO LESS THAN ONE HUNDRED
FI FTY PERCENT OF THE M NIl MUM WAGE RATE ESTABLI SHED BY REGULATI ONS OF THE
DEPARTMENT FOR HOURS WORKED | N EXCESS OF TEN HOURS I N ANY DAY OR SIXTY
HOURS | N ANY CALENDAR W\EEK.

(2) BEGQ NNI NG ON JANUARY FI RST, TWO THOUSAND THI RTEEN, ANY FARM LABOR-
ER WHO IS PAID ON A PIECE WORK BASIS SHALL BE PAID AT A RATE NO LESS
THAN ONE HUNDRED FI FTY PERCENT OF THE M Nl MUM WAGE RATE ESTABLI SHED BY
REGULATI ONS OF THE DEPARTMENT FOR HOURS WORKED | N EXCESS OF TEN HOURS I N
ANY DAY OR FI FTY-FI VE HOURS | N ANY CALENDAR WEEK.

(3) ANY FARM LABORER WHO IS PAID A PI ECE WORK RATE WHO WORKS ON THE
SEVENTH DAY | N ANY CALENDAR WEEK SHALL BE PAID AT A RATE NO LESS THAN
ONE HUNDRED FI FTY PERCENT OF THE M NI MUM WAGE RATE ESTABLI SHED BY REGU
LATI ONS OF THE DEPARTMENT FOR THE FIRST EIGHT HOURS AND TWO HUNDRED
PERCENT OF THAT M N MUM WAGE RATE FOR ANY HOURS WORKED | N EXCESS OF
El GHT ON THAT DAY. NOTHI NG IN THI S SECTI ON SHALL PROH BI T A FARM EMPLOY-
ER FROM PAYI NG A Pl ECE WORK RATE | N EXCESS OF THE RATES REQUI RED BY THI S
SECTI ON.

S 6. Section 564 of the |labor |law, as added by chapter 675 of the | aws
of 1977, is anended to read as foll ows:

S 564. Agricultural labor. 1. Coverage. (a) Notwthstanding the
provi sions of section five hundred sixty of this article, an enployer of
persons engaged in agricultural |abor shall beconme |iable for contrib-
utions under this article if the enployer:

(1) has paid cash renuneration of [twenty thousand] SI X THOUSAND TWO
HUNDRED FIFTY dollars or nore in any calendar quarter to persons
enpl oyed in agricultural |abor, and such liability shall comence on the
first day of such quarter, or

(2) has enployed in agricultural |abor ten or nore persons on each of
twenty days during a cal endar year or the precedi ng cal endar year, each

day being in a different cal endar week, and the liability shall in such
event comence on the first day of the cal endar year, or

(3) is Iliable for the tax i nposed under the federal unenpl oynent tax
act as an enpl oyer of agricultural labor and the liability shall in such
event comrence on the first day of the cal endar quarter in such cal endar
year when he first paid renuneration for agricultural Ilabor in this
state.

(b) An enployer who becones liable for contributions under paragraph
(a) of this subdivision shall cease to be |iable as of the first day of
a calendar quarter next following the filing of a witten application
provi ded the comm ssioner finds that the enpl oyer:

(1) has not paid to persons enployed in agricultural |abor cash renun-
eration of [twenty thousand] SIX THOUSAND TWO HUNDRED FI FTY dollars or
nore in any of the eight cal endar quarters precedi ng such day, and

(2) has not enployed in agricultural |abor ten or nore persons on each
of twenty days during the current or the preceding cal endar year, each
day being in a different week, and

(3) is not liable for the tax inposed under the federal unenploynent
tax act as an enployer of agricultural | abor.

2. EXCLUSION FROM COVERAGE. THE TERM "EMPLOYMENT" DCES NOT | NCLUDE
SERVI CES RENDERED BY AN INDI VIDUAL WHO IS AN ALIEN ADM TTED TO THE
UNI TED STATES TO PERFORM AGRI CULTURAL LABOR PURSUANT TO SECTI ONS 214(C)
AND 101(A)(15)(H OF THE FEDERAL | MM GRATI ON AND NATI ONALITY ACT IF, AT
THE TIME SUCH SERVICES ARE RENDERED, THEY ARE EXCLUDED FROM THE DEFI -
NI TI ON OF EMPLOYMENT | N SECTI ON 3306(C) OF THE FEDERAL UNEMPLOYMENT TAX
ACT.
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3. Crew |eader. \Whenever a person renders services as a nmenber of a
crew which is paid and furnished by the crew | eader to perform services
in agricultural |abor for another enployer, such other enployer shall
for the purpose of this article, be deened to be the enployer of such
person, unl ess:

(a) the crew |eader holds a valid certificate of registration under
the federal farm | abor contractor registration act of nineteen hundred
sixty-three or substantially all the nmenbers of the crew operate or
mai ntain tractors, mechani zed harvesting or cropdusting machi nery or any
ot her mechani zed equi prent which is provided by the crew | eader, and

(b) the crew | eader is not an enpl oyee of such other enployer and has
not entered into a witten agreenent with such enpl oyer under which he
i s designated as an enpl oyee.

S 7. Subdivision 1 of section 674 of the |labor |aw, as added by chap-
ter 552 of the laws of 1969, is anended to read as foll ows:

1. The conm ssioner nmay pronul gate such regul ati ons as he deens appro-
priate to carry out the purposes of this article and to safeguard m ni -
mum wage standards. Such regul ations may include, but are not Ilimted
to, the defining of the circunmstances or conditions for the acceptance
of non-hourly rates and piece rates as equivalent to the mninmm hourly
rates established by this article. Such regulations also may include,

but are not limted to, waiting time and call-in pay rates; wage
provi sions governing guaranteed earnings during specified periods of
wor k; all owances for neals, lodging, and other itens, services and

facilities when furnished by the enployer; [and the enpl oynent of indi-
vi dual s whose earning capacity is affected or inpaired by youth or age,]
or by physical or nental deficiency or injury, under special certif-
icates issued by the conm ssioner, at such wages | ower than the m nimm
wage established by this article and for such period as shall be
prescribed in such regul ations.

S 8. Paragraph (m of subdivision 5 of section 225 of the public
health | aw, as anended by chapter 894 of the laws of 1958 and such
subdi vi si on as renunbered by chapter 626 of the laws of 1971, is anmended
to read as foll ows:

(m require that application be made for a pernmit to operate a farm or
food processing labor canp as defined in the sanitary code; authorize
appropriate officers or agencies to issue such a permt when the appli-
cant is in conpliance with the established regul ations; prescribe stand-
ards for |living quarters at farm and food processing | abor canps,
i ncludi ng provisions for sanitary conditions; light, air, and safety;
protection fromfire hazards; maintenance; and such other matters as my
be appropriate for security of life or health, provided however, that
the provisions of +the sanitary code established pursuant to the

provi sions hereof shall apply to all farmand food processing | abor
canps i ntended to house m grant workers and which are occupied [by five
or nore persons]. In the preparation of such regulations, the public

heal th council may request and shall receive technical assistance from
the board of standards and appeals of the state departnent of |abor and
the state buil ding code conm ssion. Such regul ation shall be enforced in
the sane manner as are other provisions of the sanitary code;

S 9. Section 51 of the workers' conpensation |aw, as anended by chap-
ter 561 of the Iaws of 2003, is anended to read as foll ows:

S b51. Posting of notice regardi ng conpensation. Every enployer who
has conplied with section fifty of this article shall post and naintain
in a conspicuous place or places in and about his place or places of
busi ness typewitten or printed IN ENG.I SH AND SPANI SH notices in form
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prescribed by the chairman, stating the fact that he has conplied with
all the rules and regul ations of the chairnman and the board and that he
has secured the paynent of conpensation to his enployees and their
dependents in accordance with the provisions of this chapter, but fail-
ure to post such notice as herein provided shall not in any way affect
the exclusiveness of the remedy provided for by section el even of this
chapter. Every enployer who owns or operates autonotive or horse-drawn
vehicles and has no mninum staff of regular enployees required to
report for work at an established place of business maintained by such
enpl oyer and every enployer who is engaged in the business of noving
househol d goods or furniture shall post such notices in each and every
vehicle owned or operated by him Failure to post or mmintain such
notice in any of said vehicles shall constitute presunptive evidence
that such enployer has failed to secure the paynment of conpensation.
The chairman may require any enployer to furnish a witten statenment at
any time showi ng the stock corporation, nmutual corporation or reciproca
insurer in which such enployer is insured or the manner in which such
enpl oyer has conplied with any provision of this chapter. Failure for a

period of ten days to furnish such witten statenent shall <constitute
presunptive evidence that such enployer has neglected or failed in
respect of any of the natters so required. Any enpl oyer who fails to

conply with the provisions of this section shall be required to pay to
the board a fine of up to two hundred fifty dollars for each violation,
in addition to any other penalties inposed by law to be deposited into
t he uni nsured enpl oyers' fund.

S 10. The workers' conpensation law is anended by adding a new
section 110-b to read as foll ows:

S 110-B. REPORTING OF I NJURI ES TO EMPLOYER. EVERY FARM LABOR CONTRAC-
TOR, FOREMAN OR SUPERVI SOR OF FARM LABORERS WHO HAS NOTI CE OF ANY | NJURY
TO A FARM LABORER | NCURRED DURI NG THE COURSE OF EMPLOYMENT SHALL BE
REQUI RED TO | NFORM THE EMPLOYER, OMER OR OPERATOR OF A FARM OF ANY SUCH
I NJURY.

S 11. The first undesi gnated paragraph of section 120 of the workers'

conpensation | aw, as anmended by chapter 61 of the Ilaws of 1989, s
amended to read as foll ows:
It shall be wunlawful for any enployer or his or her duly authorized

agent to discharge or in any other manner discrinmnate against an
enpl oyee as to his or her enploynent because such enpl oyee has cl ai ned
or attenpted to claimconpensation fromsuch enpl oyer, REQUESTED A CLAI M
FORM FOR | NJURI ES RECEI VED I N THE COURSE OF EMPLOYMENT, or because he or
she has testified or is about to testify in a proceeding under this
chapter and no other valid reason is shown to exist for such action by
t he enpl oyer.

S 12. The openi ng paragraph of paragraph A of subdivision 6 of section
201 of the workers' conpensation |aw, as anended by chapter 903 of the
| aws of 1986, is anended to read as foll ows:

"Enploynent" nmeans enploynent in any trade, business or occupation
carried on by an enpl oyer, except that the followi ng shall not be deened
enpl oynment under this article: services performed for the state, a
muni ci pal corporation, |ocal governnmental agency, other political subdi-
vision or public authority; enploynment subject to the federal railroad
unenpl oynment i nsurance act; service perforned on or as an officer or
menber of the crew of a vessel on the navigable water of the United
States or outside the United States; [service as farm | aborers;] casua
enpl oynent and the first forty-five days of extra enploynent of enpl oy-
ees not regularly in enploynent as otherw se defined herein; service as
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golf caddies; and service during all or any part of the school year or
regul ar vacation periods as a part-tinme worker of any person actually in
regul ar attendance during the day tine as a student in an elenmentary or
secondary school. The term "enploynent” shall not include the services
of a licensed real estate broker or sales associate if it be proven that
(a) substantially all of the renunerati on (whether or not paid in cash)
for the services performed by such broker or sales associate is directly
related to sales or other output (including the performance of services)
rather than to the nunber of hours worked; (b) the services perforned by
the broker or sales associate are perforned pursuant to a witten
contract executed between such broker or sales associate and the person
for whom the services are perforned within the past twelve to fifteen
nonths; and (c) the witten contract provided for in [paragraph] SUBPAR-
AGRAPH (b) herein was not executed under duress and contains the foll ow
i ng provisions:

S 13. Nothing in this act shall be deemed to dimnish the rights,
privileges, or renmedies of any farm |aborer under any collective
bar gai ni ng agreenent entered into on or after the effective date of this
act .

S 14. This act shall take effect April 1, 2011, provided that section
twelve of this act shall take effect on the one hundred eightieth day
after it shall have become a law, and provided further, that section
five of this act shall take effect January 1, 2012.



