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STATE OF NEW YORK

7868
I N SENATE
May 18, 2010

Introduced by Sen. SCHNEI DERMAN -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Judiciary

AN ACT to amend the court of clains act, in relation to clains for
conviction; and to anend the crimnal procedure law, in relation to
t he expungenent of crimnal records

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 7 of section 8-b of the court of clainms act is
renunber ed subdi vi sion 8 and subdivi sion 4, paragraphs (c) and (d) of
subdi vi sion 5 and subdi vision 6, as added by chapter 1009 of the | aws of
1984, are anended and two new subdivisions 7 and 9 are added to read as
fol | ows:

4. The claimshall state facts in sufficient detail to permt the
court to find that <clainmant is likely to succeed at trial in proving
that (a) he did not commt any of the acts [charged in the accusatory
instrument] SUBM TTED TO THE FACTFI NDER or his acts or om ssions charged
in the accusatory instrunent did not constitute a felony or m sdeneanor
agai nst the state, and (b) he did not by his own conduct cause or bring
about his conviction. A CONFESSI ON OR ADM SSI ON LATER FOUND TO BE
FALSE, OR A PLEA OF GU LTY TO A CRI ME THAT THE CLAI MANT DID NOT COW T,
DOES NOT CONSTI TUTE " CAUSI NG ONE' S CONVI CTI ON' PURSUANT TO THI S SUBDI VI -
SION. The <claim shall be verified by the claimant. If the court finds
after reading the claimthat claimant is not |likely to succeed at trial,
it shall dismss the claim either on its own notion or on the notion of
the state.

(c) he did not coomit any of the acts [charged in the accusatory
instrunment] SUBM TTED TO THE FACTFI NDER or his acts or om ssions charged
in the accusatory instrunent did not constitute a felony or m sdeneanor
agai nst the state; and

(d) he did not by his own conduct cause or bring about his conviction.
CONVI CTI ONS RESULTI NG FROM ANY OF THE FOLLOWNG SHALL NOT CONSTI TUTE
CONDUCT CAUSI NG OR BRI NG NG ABOUT HI'S CONVI CTI ON UNDER THI' S ACT: (1) THE
NEGLIGENCE OF H'S DEFENSE ATTORNEY; (I11) A COERCED OR | NVOLUNTARY
CONFESSI ON; (111) THE UNCORROBORATED TESTI MONY OF A PERSON OTHER THAN A

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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LAW ENFORCEMENT OFFI CER OF AN ALLEGED ADM SSI ON OF GUI LT BY THE DEFEND-
ANT; OR (1V) A CLAI MANT'S HAVI NG ENTERED A PLEA OF GUILTY, PROVI DED THAT
THE CLAI MANT | S ABLE TO DEMONSTRATE THAT THE PLEA WAS ENTERED DUE TO THE
NEGLI GENCE OF H' S ATTORNEY OR AS THE RESULT OF DURESS OR COERCI ON.

6. If the court finds that the claimant is entitled to a judgment, [it
shall award damages in such sum of noney as the court determ nes wl|
fairly and reasonably conpensate him] THE CLAI MANT MAY ELECT AS COVPEN-
SATI ON TO RECEI VE A FI XED SUM OF SEVENTY- FI VE THOUSAND DOLLARS FOR EACH
YEAR THAT HE OR SHE WAS | NCARCERATED, THE TOTAL TO BE COVPUTED BY MULTI -
PLYING THE NUMBER OF YEARS OF | NCARCERATI ON AND FRACTI ON THEREOF TI MES
SEVENTY- FI VE THOUSAND DOLLARS. THI S FI GURE SHALL BE ADJUSTED TO THE YEAR
OF EXONERATI ON I N ACCORDANCE W TH CHANGES I N THE COST OF LIVING  USI NG
THE CONSUMER PRICE |NDEX (FOR ALL URBAN CONSUMERS, CPU-1, U S, CTY
AVERAGE, ALL | TEMS, 1982-84=100) PUBLI SHED BY THE UNI TED STATES BUREAU
OF LABOR STATI STI Cs. THE ADJUSTMENT SHALL BE COVPUTED BY MULTI PLYI NG
SEVENTY- FI VE THOUSAND DOLLARS TI MES THE CONSUMER PRI CE | NDEX AVERAGE FOR
THE YEAR OF EXONERATI ON DI VI DED BY THE CONSUMER PRI CE | NDEX AVERAGE FOR
TWO THOUSAND TEN, WHICH IS THE YEAR OF ENACTMENT OF THIS SECTION. IN
THE ALTERNATI VE, THE CLAI MANT MAY WAIVE H'S OR HER RI GHT TO RECElI VE THE
FI XED ANNUAL SUM SO COMPUTED AND, I N LI EU THEREOF, HE OR SHE MAY ELECT
TO HAVE THE COURT ASSESS H' S OR HER DAMAGES, IN WHICH CASE THE COURT
SHALL AWARD DAMAGES I N SUCH SUM AS THE COURT DETERM NES W LL FAIRLY AND
REASONABLY COVPENSATE HIM OR HER. | N DETERM NI NG COVPENSATI ON BY ElI THER
METHOD, THERE SHALL BE NO OFFSET OR ADJUSTMENT TO THE TOTAL COMPENSATI ON
AWARDED FOR ANY EXPENSES | NCURRED RELATED TO SECURI NG OR MAI NTAI NI NG THE
CLAI MANT' S CUSTODY OR ANY EXPENSES RELATED TO PROVI DI NG FOOD, CLOTHI NG,
OR MEDI CAL SERVI CES TO THE CLAI MANT. | N DETERM NI NG THE RELEVANT PERI OD
OF | NCARCERATI ON, ANY PORTI ON OF THE PERI OD OF | NCARCERATI ON THAT WAS
ATTRI BUTABLE TO A SEPARATE AND LAWFUL CONVI CTI ON RESULTI NG IN A CONCUR-
RENT TERM OF | MPRI SONMENT SHALL BE EXCLUDED. | N ADDI TI ON TO AWARDI NG
DAMAGES BY ONE OF THE METHODS SET FORTH ABOVE, THE COURT SHALL ORDER THE
| MVEDI ATE SEALI NG AT THE EXPENSE OF THE STATE OF NEW YORK, OF ANY AND
ALL CRIM NAL RECORDS RELATED TO THE WRONGFUL ARREST, CONVI CTI ON, AND
SENTENCE OF THE CLAI MANT. SUCH RECORDS SHALL BE MADE AVAI LABLE ONLY TO
THE CLAIMANT AND THE STATE I N ANY UNJUST CONVI CTI ON AND | MPRI SONVENT
CLAI M UPON AN APPLI CATI ON TO THE COURT.

7. UPON THE ENTRY OF JUDGVENT I N FAVOR OF THE CLAIMANT FOR WRONGFUL
CONVICTION OR A PARDON BASED ON WRONGFUL CONVI CTI ON, THE STATE OF NEW
YORK SHALL, BASED ON THE CLAI MANT'S NEED, | MVEDI ATELY MAKE AVAI LABLE TO
THE CLAI MANT SUBSI STENCE FUNDS AND REENTRY SERVI CES. REENTRY SERVI CES
AVAI LABLE UNDER THI' S SECTI ON SHALL BE AT A MNIMUM THE SAME AS THOSE
RECEI VED BY FELONS UPON RELEASE, AND | NCLUDE BUT ARE NOT LIM TED TO JOB
TRAI NI NG EDUCATI ON, HEALTH CARE, AND ASSI STANCE | N ACQUI RI NG AFFORDABLE
HOUSI NG AND CHI LD CUSTODY.

9. I F A DECEASED PERSON WOULD BE ENTI TLED TO COVPENSATI ON UNDER THI' S
SECTION | F LIVING | NCLUDI NG A PERSON WHO RECEI VED A POSTHUMOUS PARDON,
THE PERSON S HEI RS, LEGAL REPRESENTATI VES, AND ESTATE ARE ENTITLED TO
SUCH COVPENSATI ON.

S 2. The crimnal procedure |aw is anmended by addi ng a new section
440.70 to read as foll ows:

S 440. 70 EXPUNGEMENT OF CRI M NAL RECORDS.

I N THE EVENT THAT A DEFENDANT HAS BEEN ENTI TLED TO A JUDGVENT IN HI'S
FAVOR UNDER SUBDI VI SI ON FI VE OF SECTI ON ElI GHT-B OF THE COURT OF CLAI M5
ACT, THE COURT IN WHI CH HI'S CONVI CTI ON WAS REVERSED OR VACATED OR IN
VWH CH THE ACCUSATORY | NSTRUVENT WAS DI SM SSED SHALL ORDER THE EXPUNGE-
MENT OF ALL CRIM NAL RECORDS RELATED TO THE WRONGFUL ARREST, CONVI CTI ON,
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AND SENTENCE AT THE EXPENSE OF THE STATE. SUCH RECORDS SHALL BE AVAI L-
ABLE ONLY TO A CLAI MANT AND THE STATE I N AN UNJUST CONVI CTI ON AND | MPRI -
SONVENT CLAI M UPON APPLI CATI ON TO THE COURT.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



