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STATE OF NEW YORK

7828
I N SENATE
May 14, 2010

Introduced by Sen. DUANE -- (at request of the Departnment of Health) --
read twi ce and ordered printed, and when printed to be comitted to
the Committee on Health

AN ACT to anend the public health I aw and the education law, in relation
to adverse event reporting and notification by hospitals and di agnos-
tic and treatnent centers; and to anend part X2 of chapter 62 of the
| aws of 2003, anending the public health aw relating to allow ng for
the use of funds of the office of professional nedical conduct for
activities of the patient health information and quality inprovenent
act of 2000, in relation to omtting sunset provisions for enhanced
penal ti es

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2805-1 of the public health | aw, as added by chap-
ter 266 of the laws of 1986, subdivision 3 as anended by chapter 542 of
the | aws of 2000, subdivision 4 as added and subdivision 5 as renunbered
by chapter 632 of the |aws of 2006, is anended to read as foll ows:

S 2805-1. [Incident] ADVERSE EVENT reporting. 1. (A) FOR PURPOSES OF
THI'S SECTION, "HOSPI TAL" MEANS ANY GENERAL HOSPI TAL OR DI AGNOSTI C AND
TREATMENT CENTER

(B) Al hospitals[, as defined in subdivision ten of section twenty-
eight hundred one of this article,] shall be required to report [inci-
dent s] ADVERSE EVENTS descri bed by subdivision two of this section to
the departnent WTH N TWENTY- FOUR HOURS OF OBTAI Nl NG KNOALEDGE OF ANY
| NFORMATI ON VWHI CH REASONABLY APPEARS TO SHOW THAT SUCH AN ADVERSE EVENT
HAS OCCURRED. SUCH REPORT SHALL BE MADE in a manner [and within tine
periods] as may be specified by regulation of the departnent.

2. The followi ng [incidents] ADVERSE EVENTS shall be reported to the
depart ment:

(a) patients' deaths or inpairments of bodily functions in circum
stances other than those related to the natural course of illness,
di sease or proper treatnment in accordance wth generally accepted
medi cal standards;

(b) fires in the hospital which disrupt the provision of patient care
services or cause harmto patients or staff;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(c) equiprment malfunction during treatnent or diagnosis of a patient
whi ch did or could have adversely affected a patient or hospital person-
nel ;

(d) poisoning occurring within the hospital;

(e) strikes by hospital staff;

(f) disasters or other enmergency situations external to the hospital
envi ronnent whi ch affect hospital operations; [and]

(g) termnation of any services vital to the continued safe operation
of the hospital or to the health and safety of its patients and person-

nel, including but not limted to the anticipated or actual term nation
of tel ephone, electric, gas, fuel, water, heat, air conditioning, rodent
or pest control, laundry services, food or contract services[.];

SERIOQUS CRIMES OCCURRING ON HOSPI TAL PREM SES OR GROUNDS, AS
DEFI NED BY THE COWM SSI ONER;, AND
(1) OTHER SERI QUS ADVERSE EVENTS AS DETERM NED BY THE COW SSI ONER
AFTER CONSI DERATI ON OF NATI ONAL STANDARDS AND EXPERT ADVI CE PROVI DED
PURSUANT TO SUBDI VI SION SI X OF THI S SECTI ON
3. (A (1) The hospital shall conduct an investigation of [incidents]
ADVERSE EVENTS described in paragraphs (a) [through (d)] AND (C) of
subdi vision two of this section. THE HOSPI TAL SHALL COVPLETE SUCH | NVES-
TI GATI ON AND PROVI DE TO THE DEPARTMENT A WRI TTEN REPORT THEREOF within
thirty days of obtaining know edge of any information which reasonably
appears to show that such an [incident] ADVERSE EVENT has occurred[,
provided that, if the hospital reasonably expects such investigation to
extend beyond such thirty day period, the hospital shall notify the

department of such expectation and the reason therefor, and shall inform
t he departnment of the expected conpletion date of the investigation. The
hospital shall provide to the departnent a copy of the investigation

report within twenty-four hours of conpletion. Nothing herein shal
limt the authority of the departnment to conduct an investigation of
i ncidents occurring in general hospitals].

(I'l) I'F DIRECTED TO DO SO BY THE DEPARTMENT, THE HOSPI TAL SHALL
CONDUCT AN | NVESTI GATI ON OF ADVERSE EVENTS DESCRI BED | N PARAGRAPHS ( B)
AND (D) THROUGH (1) OF SUBDIVISION TWO OF THI'S SECTION AND SHALL
COWLETE SUCH | NVESTI GATION AND PROVIDE TO THE DEPARTMENT A WRI TTEN
REPORT THEREOF W THI N THI RTY DAYS OF RECEI VI NG SUCH DI RECTION FROM THE
DEPARTMENT.

(B) A HOSPI TAL MAY SUBM T TO THE COW SSI ONER A WRI TTEN REQUEST FOR AN
EXTENSION OF TIME TO COVPLETE AN | NVESTI GATI ON AND SUBM T AN | NVESTI -
GATI ON REPORT PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VI SION.  SUCH
REQUEST SHALL STATE THE LENGTH OF THE EXTENSI ON REQUESTED, WHY SUCH
EXTENSI ON | S NECESSARY, AND WHAT STEPS HAVE BEEN OR W LL BE TAKEN BY THE
HOSPI TAL TO ENSURE THAT PATI ENT SAFETY WOULD NOT BE COWROM SED BY
APPROVAL  OF SUCH EXTENSI ON. THE COWM SSI ONER MAY GRANT AN EXTENSI ON | F
HE OR SHE FINDS |IT TO BE REASONABLE AFTER CONSI DERATI ON OF THE | NFORWA-
TION SUBM TTED BY THE HOSPI TAL AND FACTORS | NCLUDI NG BUT NOT LIM TED TO
THE SERI OUSNESS OF THE EVENT, THE MAGNI TUDE AND URGENCY OF THE RISK |IT
PRESENTS, THE LI KELI HOOD OF REPETI TI ON AND THE | MPACT AN EXTENSI ON MAY
HAVE UPON PATIENT SAFETY. THE COW SSIONER MAY, IN H'S OR HER
DI SCRETI ON, GRANT AN EXTENSION OF TIME WHICH | S OF LONGER OR SHORTER
DURATI ON THAN THAT REQUESTED BY THE HOSPI TAL AND MAY, IN H'S OR HER
DI SCRETI ON, GRANT ADDI TI ONAL EXTENSI ONS UNDER THE SAME CRI TERI A LI STED
HEREI N.

4. NOTH NG HEREIN SHALL LIMT THE AUTHORITY OF THE DEPARTMENT TO
CONDUCT | NVESTI GATI ONS OF ADVERSE EVENTS OCCURRI NG | N HOSPI TALS, NOR TO
ENFORCE THE PROVI SI ONS OF THI S CHAPTER BASED ON SUCH EVENTS.
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5. THE DEPARTMENT SHALL ANALYZE REPORTS OF | NVESTI GATIONS OF ADVERSE
EVENTS AND USE SUCH ANALYSES |IN THE DEVELOPMENT, DI SSEM NATI ON AND
TRACKI NG OF PATI ENT SAFETY GOALS AND BEST PRACTI CES | N PATI ENT SAFETY.
THE DEPARTMENT NMAY ALSO RELEASE TO HOSPI TALS OR TO THE PUBLI C OR BOTH
ANALYSES AND FINDINGS DERIVED FROM THE ADVERSE EVENT DATA I N A FORVAT
THAT DOES NOT | DENTI FY SPECI FI C PATI ENTS.

6. THE DEPARTMENT SHALL CONSULT, AS APPROPRIATE, WTH CLIN Cl ANS,
HOSPI TAL ADM NI STRATORS, RESEARCHERS AND CONSUMERS W TH EXPERTI SE | N THE
AREA OF PATI ENT SAFETY AND QUALI TY | MPROVEMENT CONCERNI NG

(A) | MPROVEMENTS TO THE ADVERSE EVENT REPORTI NG SYSTEM | NCLUDI NG BUT
NOT LIMTED TO, CHANGES | N THE TYPES OF ADVERSE EVENTS AND OTHER RELE-
VANT PATI ENT DATA THAT SHOULD BE REPORTED;

(B) | NTEGRATION OF ADVERSE EVENT DATA WTH OTHER DATA REPORTI NG
SYSTEMS FOR PURPCSES OF | MPROVI NG PATI ENT SAFETY;

(C) COLLABORATI VE STRATEG ES TO | MPROVE PATIENT SAFETY WHI CH MAY
| NCLUDE, BUT ARE NOT LIM TED TO, CONSULTATI ON W TH HOSPI TALS TO | DENTI FY
EFFECTI VE STRATEG ES DEPLOYED TO PROMOTE PATI ENT SAFETY AND DEVELOPMENT
OF EDUCATI ON PROGRAMS TO TARGET AREAS I N NEED OF | MPROVEMENT BASED ON
FI NDI NGS OF THE ADVERSE EVENT REPORTI NG SYSTEM

(D) THE TYPES OF ADVERSE EVENT DATA THAT SHOULD BE DI SCLOSED TO THE
PUBLI C; AND

(E) STRATEG ES TO ENCOURAGE REPORTI NG UNDER THI S SECTI ON.

7. (A) EACH GENERAL HOSPI TAL, AND EACH DI AGNOSTI C AND TREATMENT CENTER
THAT PROVI DES AMBULATORY SURGERY, DI AGNOSTI C OR THERAPEUTI C RADI ATI ON OR
END STAGE RENAL DI SEASE SERVICES, SHALL ESTABLISH A PATIENT SAFETY
COW TTEE WH CH SHALL BE CHARGED W TH:

(1) CONDUCTING ONGO NG ANALYSIS AND APPLI CATI ON OF EVI DENCE- BASED
PATI ENT SAFETY PRACTI CES | N ORDER TO REDUCE THE PROBABI LI TY OF ADVERSE
EVENTS;

(1'1) CONDUCTI NG ANALYSES OF ADVERSE EVENTS AND NEAR-M SS EVENTS THAT
OCCUR WTHI N THE FACI LI TY; AND

(1'1'l) DEVELOPI NG AND PROMOTI NG THE | MPLEMENTATION OF RISK REDUCTI ON
STRATEG ES TO PREVENT THE OCCURRENCE OF ADVERSE OR NEAR-M SS EVENTS.

(B) THE RESPONSIBILITIES OF THE PATIENT SAFETY COW TTEE MAY BE
ASSUMED BY AN EXI STI NG COMW TTEE OF THE HOSPI TAL, PROVIDED THAT SUCH
COW TTEE SATISFIES THE REQUI REMENTS SET FORTH IN THI S SECTI ON AND I N
REGULATI ONS PROMULGATED BY THE COWM SSI ONER

(© THE PATI ENT SAFETY COW TTEE SHALL BE CHAI RED BY A PATI ENT SAFETY
OFFICER WHO SHALL REPORT DIRECTLY TO THE CHI EF EXECUTI VE OFFI CER OR
ADM NI STRATOR, AS APPL| CABLE, AND SHALL PRESENT ON AT LEAST A QUARTERLY
BASIS TO THE GOVERNI NG BODY OF THE HOSPI TAL A REPORT ON THE COW TTEE' S
ACTI VI TIES, FINDI NGS AND RECOMVENDATI ONS AND THE STATUS OF EFFORTS TO
| MPLEMENT THOSE RECOMVENDATI ONS PREVIOQUSLY MADE BY THE COWM TTEE AND
ADOPTED.

(D) FOR PURPOSES OF THI'S SUBDI VI SI ON, "NEAR-M SS EVENT" MEANS AN EVENT
OR S| TUATI ON THAT COULD HAVE RESULTED I N AN ADVERSE EVENT BUT DI D NOT,
El THER BY CHANCE OR THROUGH TI MELY | NTERVENTI ON.

[4.] 8. The commissioner shall establish protocols for hospital
personnel where a patient under the age of eighteen years dies during
transportation to the hospital or while at the hospital, under circum
stances other than those related to the natural course of illness,
di sease or proper treatnment in accordance wth generally accepted
nmedi cal standards. Such protocols shall address matters including, but
not limted to, the follow ng:

(a) nedical and social history, and exam nation of the patient;

(b) preservation of evidence and chain of custody;
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(c) questioning of the patient's famly, guardian or person in
parental authority;

(d) circunstances surrounding the injury resulting in death;

(e) determi nation of the cause of death;

(f) notification of |aw enforcenent personnel; and

(g) reporting requirenents under title six of article six of the
soci al services |aw

I n devel opi ng such protocols, the comm ssioner shall consult with the
office of <children and famly services, |ocal departnments of soci al
services, coordinators of child fatality review teans established pursu-
ant to section four hundred twenty-two-b of the social services law, |aw
enf orcenent agencies, pediatricians preferably wth expertise in the
area of <child abuse and naltreatnment or forensic pediatrics, and such
ot her persons as the conm ssi oner deens necessary.

[5.] 9. The conmi ssioner shall nake, adopt, pronulgate and enforce
such rules and regul ations as he nay deem appropriate to effectuate the
pur poses of this section.

10. (A) NOTW THSTANDI NG ANY | NCONSI STENT PROVI SION OF SECTI ON TWELVE
O TH S CHAPTER OR ANY OTHER LAW THE COWM SSI ONER MAY | MPOSE A CI VI L
PENALTY NOT TO EXCEED FI VE THOUSAND DOLLARS FOR EACH VIOLATION OF THE
REQUI REMENTS OF THI'S SECTION OR THE RULES AND REGULATI ONS PROMULGATED
PURSUANT TO SUCH SECTI ON PERTAI NI NG TO THE TI MELY REPORTI NG AND | NVESTI -
GATI ON OF ADVERSE EVENTS AND THE SUBM SSION OF | NVESTI GATI ON  REPORTS
CONCERNI NG SUCH EVENTS.

(B) THE PENALTY PROVI DED FOR | N PARAGRAPH (A) OF THI' S SUBDI VI SI ON MAY
BE | NCREASED TO AN AMOUNT NOT TO EXCEED SEVEN THOUSAND FIVE HUNDRED
DOLLARS FOR A SUBSEQUENT VIOLATION |F THE PERSON COVMM TTED THE SAME
VI OLATI ON, W TH RESPECT TO THE SAME OR ANY OTHER PERSON OR PERSONS
WTH N TWELVE MONTHS OF THE I NI TI AL VI OLATI ON FOR WHI CH A PENALTY WAS
ASSESSED PURSUANT TO PARAGRAPH (A) OF THI'S SUBDI VI SI ON

(© THE PENALTY PROVI DED FOR I N PARAGRAPH (A) OF THI'S SUBDI VI SI ON MAY
BE | NCREASED TO AN AMOUNT NOT TO EXCEED TEN THOUSAND DOLLARS FOR EACH
VI OLATI ON | F THE ADVERSE EVENT DI RECTLY RESULTED IN SERI OQUS PHYSI CAL
HARM TO A PATI ENT OR PATI ENTS.

(D) I'N ADDI TI ON TO THE PENALTI ES AVAI LABLE UNDER SUBDI VI SIONS (A), (B)
AND (C) OF THI S SUBDI VI SI ON, THE COW SSI ONER MAY | MPOSE A ClIVIL PENALTY
OF FI VE HUNDRED DOLLARS FOR EACH DAY THAT A HOSPI TAL FAILS TO SUBM T AN
| NVESTI GATI ON REPORT AS REQUI RED PURSUANT TO PARAGRAPH (A) OF SUBDI VI -
SION THREE OF TH'S SECTION, |IF THE COW SSI ONER HAS NOT AUTHORI ZED AN
EXTENSI ON OF TI ME PURSUANT TO PARAGRAPH (B) OF SUBDI VI SION THREE OF THI S
SECTI ON

(E) THE COWTROLLER IS HEREBY AUTHORIZED AND DIRECTED TO DEPCSIT
AMOUNTS COLLECTED UNDER THI'S SUBDI VI SI ON TO THE PATI ENT SAFETY CENTER
ACCOUNT TO BE USED FOR PURPOSES OF THE PATI ENT SAFETY CENTER CREATED BY
TI TLE TWO OF ARTI CLE TVWENTY-NI NE-D OF THI S CHAPTER

(F) ANY CVIL PENALTIES AVAILABLE UNDER TH S SUBDI VI SI ON SHALL BE
ASSESSED SUBJECT TO THE APPLI CABLE PROVI SIONS OF SECTIONS TWELVE AND
TWELVE-A OF TH S CHAPTER.

S 2. Section 2805-mof the public health Iaw, as anended by chapter
808 of the |aws of 1987, is anended to read as foll ows:

S 2805-m Confidentiality. 1. The information required to be
collected and nmintained pursuant to sections twenty-eight hundred
five-j and twenty-eight hundred five-k of this article[,] AND THE
reports required to be submtted pursuant to section twenty-eight
hundred five-I of this article [and any incident reporting requirenents
i nposed upon di agnostic and treatnent centers pursuant to the provisions
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of this <chapter] shall be kept confidential and shall not be rel eased
except to the departnment or pursuant to subdivision four of section
twenty-ei ght hundred five-k of this article.

2. Notwithstanding any other provisions of |aw, none of the records,
docunmentation or comrittee actions or records required pursuant to
sections twenty-eight hundred five-j [and], twenty-eight hundred five-k
OR TVENTY-ElI GHT HUNDRED FIVE-L of this article[,] NOR the reports
required pursuant to section twenty-eight hundred five-I of this article
[nor any incident reporting requirenents inposed upon diagnostic and
treatment centers pursuant to the provisions of this chapter] shall be
subject to disclosure under article six of the public officers |aw or
article thirty-one of the civil practice law and rul es, except as here-
inafter provided or as provided by any other provision of |aw. No person
in attendance at a neeting of any such conmttee shall be required to
testify as to what transpired thereat. The prohibition relating to
di scovery of testinony shall not apply to the statenments made by any
person in attendance at such a neeting who is a party to an action or
proceedi ng the subject matter of which was reviewed at such neeti ng.

3. There shall be no nonetary liability on the part of, and no cause
of action for danages shall arise against, any person, partnership,
corporation, firm society, or other entity on account of the comuni -
cation of information in the possession of such person or entity, or on
account of any recommendation or evaluation, regarding the qualifica-
tions, fitness, or professional conduct or practices of a physician, to
any governnental agency, medical or specialists society, or hospital as
required by sections twenty-ei ght hundred five-j, twenty-eight hundred
five-k and twenty-eight hundred five-1 of this article [or any incident
reporting requirenments inposed upon diagnostic and treatnment centers
pursuant to the provisions of this chapter]. The foregoi ng shall not
apply to information which is untrue and communicated wth rmalicious
i ntent.

S 3. Subdivision 3 of section 6527 of the education |aw, as anended by
chapter 257 of the laws of 1987, is amended to read as foll ows:

3. No individual who serves as a nenber of (a) a commttee established
to administer a wutilization review plan of a hospital, including a
hospital as defined in article twenty-eight of the public health law or
a hospital as defined in subdivision ten of section 1.03 of the nental
hygi ene law, or (b) a commttee having the responsibility of the inves-
tigation of an incident reported pursuant to section 29.29 of the nental
hygiene law or the evaluation and inprovenent of the quality of care
rendered in a hospital as defined in article twenty-eight of the public
health law or a hospital as defined in subdivision ten of section 1.03
of the nental hygiene law, or (c) any nedical review comrittee or
subcomm ttee thereof of a local, county or state nedical, dental, podia-
try or optonetrical society, any such society itself, a professiona
standards review organi zation or an individual when such comttee,
subcomm ttee, society, organization or individual is performng any
medi cal or quality assurance review function including the investigation
of an incident reported pursuant to section 29.29 of the nmental hygiene
law, either described in clauses (a) and (b) of this subdivision,
required by law, or involving any controversy or dispute between (i) a
physi cian, dentist, podiatrist or optonetrist or hospital adm nistrator
and a patient concerning the diagnosis, treatment or care of such
patient or the fees or charges therefor or (ii) a physician, dentist,
podi atrist or optonetrist or hospital admi nistrator and a provider of
nmedical, dental, podiatric or optonetrical services concerning any
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nmedi cal or health charges or fees of such physician, dentist, podiatrist
or optonetrist, or (d) a conmttee appointed pursuant to section twen-
ty-eight hundred five-j of the public health law to participate in the
nmedi cal and dental mal practice prevention program or (e) any individua
who participated in the preparation of [incident] ADVERSE EVENT reports
required by the departnent of health pursuant to section twenty-eight
hundred five-l1 of the public health aw, or (f) a conmttee established
to administer a utilization review plan, or a conmttee having the
responsibility of evaluation and inprovenent of the quality of care
rendered, in a health naintenance organi zati on organi zed under article
forty-four of the public health aw or article forty-three of the insur-
ance law, including a coormittee of an individual practice association or
nmedi cal group acting pursuant to a contract with such a health mainte-
nance organi zation, shall be liable in damages to any person for any
action taken or recomendations nade, by himwthin the scope of his
function in such capacity provided that (a) such individual has taken
action or nmade recomendations wthin the scope of his function and
wi thout malice, and (b) in the reasonable belief after reasonable inves-
tigation that the act or recomendati on was warranted, based upon the
facts discl osed.

Nei ther the proceedings nor the records relating to performance of a
nmedi cal or a quality assurance review function or participation in a
nmedical and dental nalpractice prevention program nor any report
required by the departnent of health pursuant to section twenty-eight
hundred five-lI of the public health | aw descri bed herein, including the
i nvestigation of an incident reported pursuant to section 29.29 of the
mental hygiene law, shall be subject to disclosure under article thir-
ty-one of the <civil practice law and rules except as hereinafter
provided or as provided by any other provision of law. No person in
attendance at a neeting when a nedical or a quality assurance review or
a nedical and dental nalpractice prevention programor an incident
reporting function described herein was performed, including the inves-
tigation of an incident reported pursuant to section 29.29 of the nental
hygi ene |l aw, shall be required to testify as to what transpired thereat.
The prohibition relating to discovery of testinony shall not apply to
the statenments nade by any person in attendance at such a neeting who is
a party to an action or proceeding the subject mtter of which was
revi ewed at such neeting.

S 4. Section 4 of part X2 of chapter 62 of the laws of 2003, anending
the public health lawrelating to allowing for the use of funds of the
office of professional nmedical conduct for activities of the patient
health information and quality inmprovenent act of 2000, as anended by
chapter 21 of the laws of 2010, is anended to read as foll ows:

S 4. This act shall take effect inmediately; provided that the
provi sions of section one of this act shall be deenmed to have been in
full force and effect on and after April 1, 2003[, and shall expire
March 31, 2011 when upon such date the provisions of such section shal
be deened repeal ed].

S 5. This act shall take effect on the one hundred eightieth day after
it shall have becone |aw, provided, however, that effective i mediately,
the addition, anendnent and repeal of any rule or regul ati on necessary
for the inplenentation of this act on its effective date is authorized
and directed to be made and conpl eted on or before such effective date.



