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STATE OF NEW YORK

759
2009- 2010 Regul ar Sessi ons
I N SENATE
January 15, 2009

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Health

AN ACT to anend the public health I aw and the social services law, in
relation to rates of paynment for continuous nursing services for
nmedically fragile persons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 3-a of section 3614 of the public health |aw,
as anmended by section 9 of part C of chapter 109 of the |laws of 2006, is
amended to read as foll ows:

3-a. Medically fragile [children] PERSONS. Rates of paynment for
continuous nursing services for nedically fragile [children] PERSONS
provided by a certified home health agency, a licensed hone care

services agency or a long termhone health care program shall be estab-
lished to ensure the availability of such services, whether provided by
registered nurses or licensed practical nurses who are enpl oyed by or
under contract with such agencies or progranms, and shall be established
at a rate that is at |least equal to rates of paynment for such services
rendered to patients eligible for AIDS hone care progranms; provided,
however, that a certified home health agency, a licensed honme care
services agency or a long term honme health care program that receives
such enhanced rates for continuous nursing services for nedically frag-
ile [children] PERSONS shall use such enhanced rates to increase
paynents to registered nurses and |licensed practical nurses who provide
such services. In the case of services provided by certified hone health
agencies and |l ong term hone health care programs through contracts wth
licensed home care services agencies, rate increases received by such
certified honme health agencies and | ong termhone health care prograns
pursuant to this subdivision shall be reflected in paynents made to the
regi stered nurses or licensed practical nurses enployed by such |icensed
hone care services agencies to render services to these [children]

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PERSONS. In establishing rates of paynment under this subdivision, the
commi ssi oner shall consider the cost neutrality of such rates as rel ated
to the cost effectiveness of caring for nedically fragile [children]
PERSONS in a non-institutional setting as conpared to an institutiona
setting. For the purposes of this subdivision, a nedically fragile
[child] PERSON shall nean a [child] PERSON who is at risk of hospitali-
zation or institutionalization, including but not limted to [children]
PERSONS who are technol ogi cal | y-dependent for life or health-sustaining
functions, require conplex nedication reginmen or nedical interventions
to maintain or to inprove their health status or are in need of ongoing
assessment or intervention to prevent serious deterioration of their
health status or nedical conplications that place their Iife, health or
devel opnent at risk, but who are capable of being cared for at honme if
provided wth appropriate hone care services, including but not limted
to case nmanagenent services and continuous nursing services. The commi s-
sioner shall promulgate regulations to inplement provisions of this
subdi vi sion and may al so direct the providers specified in this subdivi-
sion to provide such additional information and in such formas the
commi ssioner shall determne is reasonably necessary to inplenment the
provi si ons of this subdivision.

S 2. Subdivisions 1-a and 2 of section 367-r of the social services
| aw, subdivision 1-a as anended by section 10 of part C of <chapter 109
of the Ilaws of 2006, and subdivision 2 as anended by section 58-a of
part A of chapter 57 of the laws of 2006, are anmended to read as
fol | ows:

l-a. Medically fragile [children] PERSONS. In addition, the comi s-
sioner shall further increase rates for private duty nursing services
that are provided to nedically fragile [children] PERSONS to ensure the
avai lability of such services to such [children] PERSONS. |n establish-
ing rates of paynent under this subdivision, the conm ssioner shal
consi der the cost neutrality of such rates as related to the cost effec-
tiveness of caring for nedically fragile [children] PERSONS in a non-in-
stitutional setting as conpared to an institutional setting. Medically
fragile [children] PERSONS shall, for the purposes of this subdivision,
have the sane neaning as in subdivision three-a of section thirty-six
hundred fourteen of the public health | aw Such increased rates for
services rendered to such [children] PERSONS nay take into consideration
the el ements of cost, geographical differentials in the el enents of cost
consi dered, economic factors in the area in which the private duty nurs-
ing service is provided, costs associated with the provision of private
duty nursing services to nedically fragile [children] PERSONS, and the
need for incentives to inprove services and institute econom es and such
increased rates shall be payable only to those private duty nurses who
can denonstrate, to the satisfaction of the departnment of health, satis-
factory training and experience to provide services to such [children]
PERSONS. Such increased rates shall be determ ned based on application
of the case m x adjustnent factor for AIDS hone care program services
rates as determ ned pursuant to applicable regulations of the departnent
of health. The conm ssioner nay pronul gate regul ations to inplenent the
provi si ons of this subdivision.

2. Private duty nursing services providers which have their rates
adjusted pursuant to this section shall use such funds solely for the
pur poses of recruitment and retention of private duty nurses or to
ensure the delivery of private duty nursing services to nedically frag-
ile [children] PERSONS and are prohibited fromusing such funds for any
ot her purpose. Funds provided under this section are not intended to
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suppl ant support provided by a |local government. Each such provider,
with the exception of self-enployed private duty nurses, shall submt,
at atinme and in a manner to be determned by the conm ssioner of
health, a witten certification attesting that such funds will be used
solely for the purpose of recruitment and retention of private duty
nurses or to ensure the delivery of private duty nursing services to
nmedically fragile [children] PERSONS. The conmm ssioner of health is
authorized to audit each such provider to ensure conpliance with the
witten certification required by this subdivision and shall recoup al
funds determned to have been used for purposes other than recruitnent
and retention of private duty nurses or the delivery of private duty
nursing services to nedically fragile [children] PERSONS. Such recoup-
ment shall be in addition to any other penalties provided by |aw.

S 3. This act shall take effect on the thirtieth day after it shal
have becone a | aw, provided that:

1. the anmendnents to subdivision 3-a of section 3614 of the public
health | aw nade by section one of this act shall not affect the expira-
tion and repeal of such subdivision and shall expire and be deened
repeal ed therewi th; and

2. the anmendnents to section 367-r of the social services |aw nmade by
section two of this act shall not affect the expiration of such section
and shall be deened to expire therewth.



