Co~NOoOUI~,WNE

STATE OF NEW YORK

7569
I N SENATE
April 22, 2010

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be commtted to the Cormittee on |Investigations and
Gover nment Qperations

AN ACT to anmend the tax law, in relation to the new markets devel opnent
program act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "new markets devel opnent program act"”.
S 2. The tax law is anended by adding a new article 42 to read as
fol | ows:
ARTI CLE 42
NEW MARKETS DEVELOPMENT PROGRAM
SECTI ON 3050. DEFI NI TI ONS.
3051. CERTIFI CATION OF QUALI FI ED EQUI TY | NVESTMENTS; | NVESTMENT
| SSUANCE REPORTI NG.
3052. USE OF PROCEEDS FROM QUALI FI ED | NVESTMENTS; RECORDKEEPI NG
3053. NEW MARKETS TAX CREDI T.
3054. COVMUNI TY DEVELOPMENT ENTITY REPORTING AFTER A CREDIT
ALLOMNCE DATE; CERTI FI CATI ON OF TAX CREDI T AMOUNT.
3055. ANNUAL REPORTI NG BY A COVWUNI TY DEVELOPMENT ENTI TY.
3056. AUDI TS AND EXAM NATI ONS.
3057. RECAPTURE AND PENALTI ES.
S 3050. DEFINITIONS. 1. "CREDI T ALLOMNCE DATE" MEANS:
(A) THE DATE ON WHI CH A QUALI FI ED EQUI TY | NVESTMENT | S MADE; AND
(B) EACH OF THE SI X ANNI VERSARI ES OF THE CREDI T ALLOWANCE DATE.
2. "LONG TERM DEBT SECURI TY" MEANS A DEBT | NSTRUMENT | SSUED BY A QUAL-
| Fl ED COMMUNI TY DEVELOPMENT ENTI TY AT PAR VALUE OR A PREM UM WHI CH HAS A
MATURI TY DATE OF AT LEAST SEVEN YEARS FOLLOWN NG THE DATE OF I TS | SSU-
ANCE, W TH NO ACCELERATI ON OF REPAYMENT, AMORTI ZATION, OR PREPAYMENT
FEATURES PRIOR TO ITS ORI A NAL MATURI TY DATE, EXCEPT | N | NSTANCES OF
DEFAULT.
3. "LOW I NCOVE COWUNI TY" MEANS ANY POPULATI ON CENSUS TRACT W THI N THE
STATE WHERE:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) THE POVERTY RATE OF SUCH TRACT IS AT LEAST TVENTY PERCENT; OR

(B) IN THE CASE OF A TRACT THAT I S:

(1) NOT LOCATED W THI N A METROPOLI TAN AREA, THE MEDI AN FAM LY | NCOVE
FOR SUCH TRACT DCES NOT EXCEED EI GHATY PERCENT OF THE STATEWDE MEDI AN
FAM LY | NCOVE; OR

(I'l) LOCATED WTH N A METROPOLI TAN AREA, THE MEDI AN FAM LY | NCOVE FOR
SUCH TRACT DOES NOT EXCEED ElI GHATY PERCENT OF THE GREATER OF THE STATE-
W DE MEDI AN FAM LY | NCOVE OR THE METROPOLI TAN AREA MEDI AN | NCOVE.

4. "OFFICE'" MEANS THE NEW YORK STATE ECONOM C DEVELOPMENT SERVI CES
OFFI CE WTHI N THE NEW YORK STATE DEPARTMENT OF LABOR

5. "QUALI FI ED EQUI TY | NVESTMENT" MEANS THE AMOUNT OF CASH PAID TO A
QUALI FIED COMVUNI TY DEVELOPMENT ENTITY |IN EXCHANGE FOR A MEMBERSH P
| NTEREST THEREI N.

6. "QUALI FI ED ACTI VE LOWMI NCOVE COVWUNI TY BUSI NESS® MEANS A CORPO-
RATI ON, | NCLUDING A NONPROFIT CORPORATION, PARTNERSH P OR LIMTED
LI ABI LI TY COVPANY THAT:

(A) (1) DERIVES AT LEAST FIFTY PERCENT OF I TS TOTAL GROSS | NCOVE FROM
THE ACTIVE CONDUCT OF BUSI NESS W THI N ANY LOW | NCOVE COVWUNI TY FOR ANY
TAXABLE YEAR. THE REQUI REMENTS OF THI S SUBPARAGRAPH ARE MET | F AN ENTI -
TY'S PERCENTAGES PURSUANT TO SUBPARAGRAPH (I11) OR (I11) OF TH S PARA-
GRAPH ARE ABOVE FI FTY PERCENT;

(1'l') USES AT LEAST FORTY PERCENT OF |ITS TANG BLE PROPERTY, WHETHER
OMED OR LEASED, W THI N ANY LOW | NCOVE COVWUNI TY FOR ANY TAXABLE YEAR;

(I'11) PERFORMS AT LEAST FORTY PERCENT OF I TS SERVI CES THROUGH I TS
EMPLOYEES IN A LOM I NCOVE COMUNI TY FOR ANY TAXABLE YEAR  WHERE ANY
ENTITY HAS NO EMPLOYEES, THE REQU REMENTS OF TH S SUBPARAGRAPH ARE
SATISFIED | F EI GHTY-FIVE PERCENT OF AN ENTITY'S TANG BLE PROPERTY,
VWHETHER OMNED OR LEASED, |'S USED W THI N ANY LOW I NCOVE COVWUNI TY FOR ANY
TAXABLE YEAR;

(1'V) ATTRI BUTES LESS THAN FI VE PERCENT OF THE AVERAGE OF THE AGGREGATE
UNADJUSTED BASES OF THE PROPERTY OF THE ENTITY TO COLLECTI BLES, AS
DEFINED IN 26 U.S.C. 408 (M (2), OTHER THAN COLLECTI BLES THAT ARE HELD
PRIMARILY FOR SALE TO CUSTOVERS | N THE ORDI NARY COURSE OF THE BUSI NESS
FOR ANY TAXABLE YEAR, AND

(V) ATTRI BUTES LESS THAN FI VE PERCENT OF THE AVERAGE OF THE AGGREGATE
UNADJUSTED BASES OF THE PROPERTY OF THE ENTI TY TO NONQUALI FI ED FI NANCI AL
PROPERTY, AS DEFINED IN 26 U.S.C. 1397 (E), FOR ANY TAXABLE YEAR

(B) 1'S REASONABLY EXPECTED BY A QUALI FI ED COVWMUNI TY DEVELOPMENT ENTI TY
AT THE TIME OF AN | NVESTMENT TO CONTI NUE TO SATI SFY THE REQUI REMENTS OF
PARAGRAPHS (A) AND (C) OF THHS SUBDIVISION FOR THE DURATION OF THE
I NVESTMENT.

(© SATISFIES THE REQUI REMENTS OF PARAGRAPHS (A) AND (B) OF THI'S
SUBDI VI SI ON, AND DOES NOT:

(1) DERIVE OR PRQIECT TO DERI VE ElI GHTY PERCENT OR MORE OF | TS ANNUAL
REVENUE FROM THE RENTAL OR SALE OF RESI DENTI AL REAL ESTATE;

(1) ENGAGE PREDOM NANTLY I N THE DEVELOPMENT OR HOLDI NG OF | NTANG BLES
FOR SALE OR LI CENSE;

(1'11) OPERATE A PRIVATE OR COWERCI AL GOLF COURSE, COUNTRY CLUB,
MASSACGE PARLCR, HOT TUB FACI LITY, SUNTAN FACI LITY, RACETRACK, GAMBLI NG
FACILITY, OR A STORE THE PRI NCIPAL BUSINESS OF WHICH | S THE SALE OF
ALCOHCLI C BEVERAGES FOR CONSUMPTI ON OFF PREM SES; OR

(1'V) ENGAGE PRI NClI PALLY I N FARM NG AND OWNS OR LEASES ASSETS THE SUM
OF THE AGGREGATE UNADJUSTED BASIS OR THE FAI R MARKET VALUE OF WH CH
EXCEEDS FI VE HUNDRED THOUSAND DOLLARS.
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(D) WLL CREATE OR RETAIN JOBS THAT PAY AN AVERAGE WAGE OF AT LEAST
ONE HUNDRED FI FTEEN PERCENT OF THE FEDERAL POVERTY | NCOMVE GUI DELI NES FOR
A FAM LY OF FOUR

7. "QUALI FI ED COVWUNI TY DEVELOPMENT ENTI TY" MEANS AN ENTI TY THAT:

(A) |IS CERTIFIED BY THE SECRETARY OF THE UNI TED STATES DEPARTMENT OF
THE TREASURY AS A QUALI FI ED COVMUNI TY DEVELOPMENT ENTI TY UNDER 26 U. S. C
45D; AND

(B) HAS ENTERED I NTO, OR IS CONTROLLED BY AN ENTI TY THAT HAS ENTERED
I NTO, AN ALLOCATI ON AGREEMENT W TH THE COMVUNI TY DEVELOPMENT FI NANCI AL
I NSTI TUTI ONS FUND OF THE UNI TED STATES DEPARTMENT OF THE TREASURY W TH
RESPECT TO NEW MARKETS TAX CREDI TS UNDER 26 U.S. C. 45D AND | S AUTHOR-
| ZED TO SERVE BUSI NESSES I N THI S STATE UNDER THE AGREEMENT.

8. "QUALI FI ED EQUI TY | NVESTMENT" MEANS AN EQUI TY | NVESTMENT IN A QUAL-
| FI ED COMMUNI TY DEVELOPMENT ENTI TY THAT:

(A) 1'S ACQU RED BY A TAXPAYER AT I TS ORI G NAL | SSUE SCLELY | N EXCHANGE
FOR CASH, AND

(B) 1'S DESI GNATED BY THE QUALI FI ED COMWUNI TY DEVELOPMENT ENTITY AS A
QUALI FI ED EQUI TY I NVESTMENT UNDER THI S PARAGRAPH AND | S APPROVED BY THE
OFFI CE AS A QUALI FI ED | NVESTMENT.

9. "QUALI FI ED LOMI NCOVE COVWUNI TY | NVESTMENT" NMEANS A CAPITAL OR
EQU TY I NVESTMENT I N, OR LOAN TO ANY QUALI FI ED ACTI VE LOW I NCOVE COVMJ-
NI TY BUSI NESS THAT IS A LONG TERM DEBT SECURI TY.

S 3051. CERTIFICATION OF QUALIFIED EQUITY | NVESTMENTS; | NVESTMENT
| SSUANCE REPORTI NG 1. ELI G BLE | NDUSTRI ES. (A) THE OFFI CE SHALL
APPROVE, UPON APPL| CATI ON, THOSE PROPOSED QUALI FIED EQUITY | NVESTMENTS
BASED ON | TS DETERM NATI ON OF THE POTENTI AL | MPACTS ANDY OR BENEFI TS TO
THE STATE, REG ONAL AND LOCAL ECONOM ES OF THE QUALIFIED LOW I NCOVE
COMVUNI TY | NVESTMENT TO BE MADE W TH THE PROCEEDS OF THE QUALI FI ED EQUI -
TY | NVESTMENT.

(B) A QUALI FI ED COVWUNI TY DEVELOPMENT ENTI TY MAY NOT MAKE A QUALI FI ED
LOWMI NCOVE COVMUNI TY | NVESTMENT UNLESS THE OFFICE HAS APPROVED THE
APPLI CATI ON FOR THE PROPOSED QUALI FI ED EQUI TY | NVESTMENT.

2. APPLI CATION. A QUALIFI ED COVWUNI TY DEVELOPMENT ENTITY MJST SUBM T
AN APPL| CATI ON TO THE OFFI CE TO APPROVE A PROPOSED | NVESTMENT AS A QUAL-
| FI ED I NVESTMENT. THE APPLI CATI ON MUST | NCLUDE:

(A) THE NAVE, ADDRESS, AND TAX | DENTI FI CATI ON NUMBER OF THE QUALI FI ED
COMVUNI TY DEVELOPMENT ENTI TY;

(B) PROOF OF CERTI FI CATI ON AS A QUALI FI ED COVWUNI TY DEVELOPMENT ENTI TY
UNDER 26 U.S. C. 45D,

(© A COPY OF AN ALLOCATI ON AGREEMENT EXECUTED BY THE ENTITY, OR ITS
CONTROLLI NG ENTI TY, AND THE COVMUNI TY DEVELOPMENT FI NANCI AL | NSTI TUTI ONS
FUND, WHI CH AUTHORI ZES THE ENTI TY TO SERVE BUSI NESSES I N TH S STATE;

(D) A VERI FI ED STATEMENT BY THE CH EF EXECUTI VE OFFI CER OF THE QUALI -
FIED COVMMUNI TY DEVELOPMENT ENTITY THAT THE ALLOCATI ON AGREEMENT REMAI NS
I N EFFECT,;

(E) A DESCRI PTI ON OF THE PROPOCSED AMOUNT, STRUCTURE, AND PURCHASER OF
THE QUALI FI ED EQUI TY | NVESTMENT;

(F) THE NAVE AND TAX | DENTI FI CATI ON NUMBER OF ANY PERSON AUTHORI ZED TO
CLAIM A TAX CREDIT EARNED AS A RESULT OF THE MAKI NG OF THE PROPCSED
QUALI FI ED EQUI TY | NVESTMENT;

(G A DETAI LED EXPLANATI ON OF THE PROPCSED USE OF THE PROCEEDS FROM A
PROPOSED QUALI FI ED | NVESTMENT, | NCLUDI NG THE QUALI FI ED ACTI VE LOW | NCOVE
COMVUNI TY BUSI NESS;

A NONREFUNDABLE APPLI CATI ON FEE OF ONE THOUSAND DOLLARS, PAYABLE
TO THE OFFI CE; AND
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(1) A STATEMENT THAT THE ENTITY WLL ONLY MAKE A QUALI FIED LOW I NCOVE
COMVUNI TY | NVESTMENT FOR THE PROPCSED USE SET FORTH | N THE APPLI CATI ON
AND TO THE QUALI FI ED ACTI VE LOWMI NCOVE COVMUNI TY BUSI NESS | DENTI FIED I N
THE APPLI CATI ON.

3. REVIEW (A) THE OFFICE SHALL REVI EW APPLI CATI ONS TO APPROVE AN
| NVESTMENT AS A QUALI FI ED | NVESTMENT I N THE ORDER RECEI VED. THE OFFI CE
SHALL APPROVE OR DENY AN APPLI CATION W TH N THI RTY DAYS AFTER RECEI PT.

(B) IF THE OFFICE I NTENDS TO DENY THE APPLI CATI ON, THE OFFI CE SHALL
I NFORM THE APPLI CANT OF THE BASI S OF THE PROPCSED DENI AL. THE APPLI CANT
SHALL HAVE FIFTEEN DAYS AFTER | T RECEI VED THE NOTI CE OF THE | NTENT TO
DENY THE APPLI CATION TO SUBM T A REVI SED APPLI CATI ON TO THE OFFI CE. THE
OFFI CE SHALL | SSUE A FI NAL ORDER APPROVI NG OR DENYlI NG THE REVI SED APPLI -
CATION WTHI N THI RTY DAYS AFTER RECEI PT.

(© THE OFFI CE MAY NOT APPROVE A CUMULATI VE AMOUNT OF QUALI FI ED EQUI TY
I NVESTMENTS IN EXCESS OF THE TWO HUNDRED M LLI ON DOLLAR ANNUAL LIMT,
NCR MORE THAN TEN M LLION DOLLARS |IN QUALIFIED LOWMINCOVE COMVUN TY
I NVESTMENT TO ANY ONE QUALI FI ED ACTI VE LOW | NCOVE COMVUNI TY BUSI NESS.

4. APPROVAL. (A) THE OFFICE SHALL PROVI DE A COPY OF THE FI NAL ORDER
APPROVI NG AN | NVESTMENT AS A QUALI FI ED EQUI TY | NVESTMENT TO THE QUALI -
FIED COMMUNITY DEVELOPMENT ENTITY AND TO THE DEPARTMENT. THE NOTI CE
SHALL | NCLUDE THE I DENTITY OF THE TAXPAYERS WHO ARE ELI @ BLE TO CLAI M
THE TAX CREDI TS AND THE AMOUNT THAT MAY BE CLAI MED BY EACH TAXPAYER.

(B) THE OFFICE NAY APPROVE AN APPLI CATI ON FOR LESS THAN THE AMOUNT
REQUESTED; AND FOR PART OF THE AMOUNT OF THE PROPOSED | NVESTMENT | F  THE
AMOUNT OF TAX CREDI TS AVAI LABLE | S | NSUFFI ClI ENT.

(© |IF MORE THAN ONE APPLI CATION I S FOUND TO COWLY W TH SUBDI VI SI ON
THREE OF THI S SECTI ON AND THE AMOUNT OF TAX CREDI TS AVAI LABLE IS | NSUF-
FICIENT FOR ALL OF THE APPLI CATIONS, THE TAX CREDI TS AVAI LABLE TO EACH
APPLI CANT SHALL BE I N SOVE PROPORTI ON THAT EACH PROPOSED QUALI FI ED EQUI -
TY I NVESTMENT BEARS TO THE TOTAL QUALI FI ED EQUI TY | NVESTMENT OF ALL OF
THE PROPOSED QUALI FI ED EQUI TY | NVESTMENTS.

5. DURATION OF APPROVAL. THE QUALI FI ED COMVUNI TY DEVELOPMENT ENTI TY
MUST | SSUE THE QUALI FI ED EQUI TY | NVESTMENT | N EXCHANGE FOR CASH WTHI N
NINETY DAYS AFTER | T RECElIVED THE ORDER APPROVI NG AN | NVESTMENT AS A
QUALI FI ED EQUI TY | NVESTMENT, OTHERW SE THE ORDER IS VA D.

6. REPORT OF | SSUANCE OF A QUALIFI ED | NVESTMENT. THE QUALI FI ED COVMUJ-
NI TY DEVELOPMENT ENTITY MJST PROVIDE THE OFFI CE W TH EVI DENCE OF THE
RECEI PT OF THE CASH I N EXCHANGE FOR THE QUALIFIED | NVESTMENT WTH N
TH RTY BUSI NESS DAYS AFTER RECEI PT.

S 3052. USE OF PROCEEDS FROM QUALI FI ED | NVESTMENTS; RECORDKEEPI NG 1.
A QUALI FI ED COMVUNI TY DEVELOPMENT ENTITY MAY NOT' MVAKE A° RETURN ON THE
QUALI FIED EQUITY | NVESTMENT | N EXCESS OF THE ENTI TY' S OPERATI NG | NCOMVE
EACH TAXABLE YEAR FOR SI X YEARS FOLLOW NG THE | SSUANCE OF THE QUALI FI ED
EQUI TY | NVESTMENT.

2. A QUALIFIED COMMUNITY DEVELOPMENT ENTITY SHALL KEEP DETAI LED
RECORDS SHOW NG THE USE OF PROCEEDS FROM QUALI FI ED EQUI TY | NVESTMENTS TO
FUND QUALI FI ED LOWM I NCOVE COVMUNI TY | NVESTMENTS.

3. A QUALI FI ED ACTI VE LOW I NCOVE COVMUNITY BUSINESS, |INCLUDING ITS
AFFI LI ATES, MAY NOT RECEI VE MORE THAN TEN M LLI ON DOLLARS | N QUALI FI ED
LOW | NCOVE COVMUNI TY | NVESTMENTS UNDER THI S ARTI CLE.

S 3053. NEW MARKETS TAX CREDIT. 1. A PERSON OR ENTITY THAT MAKES A
QUALI FIED EQUITY | NVESTMENT EARNS A VESTED TAX CREDI T PURSUANT TO THI S
ARTI CLE AGAI NST TAXES | MPCSED UNDER ARTI CLES NI NE-A  AND TWENTY-TWO OF
TH'S CHAPTER EQUAL TO THI RTY- NI NE PERCENT OF THE PURCHASE PRI CE OF THE
QUALI FI ED | NVESTMENT. THE HOLDER OF A QUALI FI ED | NVESTMENT MAY CLAI M THE
TAX CREDI T AS FOLLOWE:
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(A) THE HOLDER MAY APPLY SEVEN PERCENT OF THE QUALI FI ED EQUI TY | NVEST-
MENT AGAINST I'TS TAX LIABILITY IN THE TAX YEAR CONTAINNNG THE TH RD
CREDI T ALLOMNCE DATE.

(B) THE HOLDER NMAY APPLY EI GHT PERCENT OF THE QUALI FI ED EQUI TY | NVEST-
MENT AGAINST ITS TAX LIABILITY I N THE TAX YEARS CONTAI NI NG THE FOURTH
THROUGH SEVENTH CREDI T ALLOMNCE DATES.

(© A TAXPAYER MAY NOT CLAIM A TAX CREDI T I N EXCESS OF THE TAXPAYER S
TAX LIABILITY. [|IF THE CREDI T GRANTED PURSUANT TO THI S SECTI ON | S NOT
FULLY USED I N ANY SI NGLE YEAR BECAUSE OF | NSUFFI Cl ENT TAX LIABILITY ON
THE PART OF THE TAXPAYER, THE UNUSED AMOUNT MAY BE CARRI ED FORWARD FOR A
PERI GD NOT TO EXCEED FI VE YEARS. THE CARRYOVER CREDI T MAY BE USED IN A
SUBSEQUENT YEAR WHEN THE TAX | MPOSED FOR SUCH YEAR EXCEEDS THE CRED T
FOR SUCH YEAR, AFTER APPLYI NG THE OTHER CREDI TS AND UNUSED CREDI T CARRY-
OVERS. CARRYOVER CREDIT AMOUNTS SHALL BE TREATED AS UNUSED CREDI TS FOR
PURPOSES OF THE TRANSFER OF UNUSED CREDI TS PURSUANT TO PARAGRAPH (B) OF
SUBDI VI SI ON TWO OF THI S SECTI ON.

2. A TAX CREDI T EARNED THROUGH THI S SECTI ON MAY NOT BE SOLD OR TRANS-
FERRED, EXCEPT AS PROVI DED FOR I N THI S SUBDI VI SI ON.

(A) A PARTNER, MEMBER OR SHAREHOLDER COF A PARTNERSHI P, LI M TED LI ABI L-
| TY COVPANY, S-CORPORATI ON, OR OTHER " PASS- THROUGH' ENTITY MAY CLAI M THE
TAX CREDI T PURSUANT TO AN AGREEMENT AMONG THE PARTNERS, MEMBERS, OR
SHAREHOLDERS.  ANY CHANGE |IN THE ALLOCATI ON OF A TAX CREDI T UNDER THE
AGREEMENT MUST BE REPORTED TO THE OFFI CE AND TO THE DEPARTMENT.

(B) ELIGBILITY TO CLAIM A TAX CREDI T TRANSFERS TO SUBSEQUENT PURCHAS-
ERS OF AN | NTEREST I N A PARTNERSHI P, LI M TED LI ABI LI TY COVPANY, S- CORPG
RATI ON OR OTHER " PASS- THROUGH' ENTI TY ENTI TLED TO CLAIM THE TAX CREDI T.

S 3054. COVWMUNI TY DEVELOPMENT ENTITY REPORTI NG AFTER A CREDIT ALLOW
ANCE DATE; CERTI FI CATION OF TAX CREDIT AMOUNT. 1. A QUALIFI ED COWUNI TY
DEVELOPMENT ENTI TY THAT HAS | SSUED A QUALI FI ED EQUI TY | NVESTMENT SHALL
SUBMT THE FOLLON NG TO THE OFFI CE WTHI N THI RTY DAYS AFTER EACH CREDI T
ALLOMNCE DATE:

(A) THE NAVE OF THE QUALI FI ED ACTI VE LOWM I NCOVE COVMUNI TY BUSI NESS | N
VHCH A QUALIFIED LOWMINCOVE COVMINITY | NVESTMENT WAS MADE SI NCE THE
LAST CREDI T ALLOMNCE DATE. THI S SHALL DESCRI BE THE TYPE AND AMOUNT OF
I NVESTMENT | N THE BUSI NESS AND THE ADDRESS OF THE PRI NClI PAL LOCATI ON OF
THE BUSI NESS. THI S MUST BE VERI FI ED BY THE CH EF EXECUTI VE OFFICER OF
THE COVMUNI TY DEVELOPMENT ENTI TY.

(B) BANK RECORDS, WRE TRANSFER RECORDS, OR SI M LAR DOCUMENTS THAT
PROVI DE EVI DENCE OF THE QUALI FI ED LOW | NCOVE COMWUNI TY | NVESTMENT  MADE
WTH THE PROCEEDS OF THE QUALI FI ED EQUI TY | NVESTMENT. THE REQUI REMENT
PURSUANT TO THI S PARAGRAPH SHALL BE REQUI RED ONLY FOR THE FIRST CRED T
ALLOMNCE DATE.

(© A VERI FI ED STATEMENT BY THE CHI EF FI NANCI AL OR ACCOUNTI NG COFFI CER
OF THE COMMUNI TY DEVELOPMENT ENTITY THAT NO REDEMPTION OR PRI NCI PAL
REPAYMENT WAS MADE W TH RESPECT TO THE QUALI FI ED EQUI TY | NVESTMENT SI NCE
THE PREVI QUS CREDI T ALLOWANCE DATE.

(D) | NFORVATI ON RELATI NG TO THE RECAPTURE OF THE TAX CREDI T SET FORTH
PURSUANT TO THI S ARTI CLE SI NCE THE LAST CREDI T ALLOMNCE DATE.

2. THE OFFI CE SHALL CERTIFY IN WRITING TO THE QUALIFIED COWUN TY
DEVELOPMENT ENTITY AND TO THE DEPARTMENT THE AMOUNT OF THE TAX CREDI T
AUTHORI ZED FOR EACH TAXPAYER ELI G BLE TO CLAIM THE TAX CREDI T I N THE TAX
YEAR CONTAI NI NG THE LAST CREDI T ALLOMNCE DATE.

S 3055. ANNUAL REPORTI NG BY A COVWUNI TY DEVELOPMENT ENTITY. A COMMUNI -
TY DEVELOPMENT ENTITY THAT HAS |SSUED A QUALIFIED | NVESTMENT SHALL
SUBM T AN ANNUAL REPORT TO THE OFFI CE BY APRIL THI RTI ETH AFTER THE END
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OF EACH CALENDAR YEAR VH CH | NCLUDES A CREDI T ALLOMANCE DATE. THE REPORT
SHALL | NCLUDE:

1. THE ENTITY'S ANNUAL FINANCI AL STATEMENTS FOR THE PRECEDI NG TAX
YEAR, AUDI TED BY AN | NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT; AND

2. OTHER | NFORVATI ON AND DOCUMENTATI ON REQUI RED BY THE OFFI CE TO VERI -
FY CONTI NUED CERTI FI CATI ON AS A QUALI FI ED COVWUNI TY DEVELOPMENT ENTI TY
UNDER 26 U.S.C. 45D.

S 3056. AUDITS AND EXAM NATIONS. 1. AUDITS. A COMWUNI TY DEVELOPMENT
ENTI TY THAT | SSUES AN | NVESTMENT APPROVED BY THE OFFI CE AS A QUALIFIED
EQUI TY | NVESTMENT SHALL BE DEEMED A RECI PI ENT OF STATE FI NANCI AL ASSI ST-
ANCE.

2. EXAM NATI ONS. THE OFFI CE MAY CONDUCT EXAM NATI ONS TO VERI FY COWPLI -
ANCE WTH THI S ARTI CLE.

S 3057. RECAPTURE AND PENALTI ES. 1. NOTW THSTANDI NG ANY LAW RULE OR
REGULATI ON TO THE CONTRARY, THE OFFI CE SHALL DI RECT THE DEPARTMENT TO
RECAPTURE ALL OR A PORTION OF A TAX CREDI T AUTHORI ZED PURSUANT TO THE
NEW MARKETS DEVELOPMENT PROGRAM ACT |F ONE OR MORE OF THE FOLLOW NG
OCCUR:

(A) THE FEDERAL GOVERNMENT RECAPTURES ALL OF THE FEDERAL NEW MARKETS
TAX CREDI T. THE RECAPTURE BY THE DEPARTMENT SHALL EQUAL THE RECAPTURE
BY THE FEDERAL GOVERNMENT.

(B) THE QUALI FI ED COVWUNI TY DEVELOPMENT ENTI TY REDEEMS OR RETURNS ANY
PORTI ON OF A QUALI FI ED EQUI TY | NVESTMENT BEFORE THE FINAL CREDIT ALLOW
ANCE DATE.

(© (I) THE QUALI FI ED COWUNI TY DEVELOPMENT ENTI TY FAILS TO | NVEST AT
LEAST El GHTY- FI VE PERCENT OF THE QUALI FI ED EQUI TY | NVESTMENT | N QUALI -
FIED LOWINCOVE COVMUNITY | NVESTMENTS W TH N TWELVE MONTHS AFTER THE
| SSUANCE OF A QUALI FI ED I NVESTMENT, OR SUCH LARGER PERCENTAGE AS SET
FORTH I N THE ALLOCATI ON AGREEMENT BETWEEN THE QUALI FI ED COVMUNI TY DEVEL-
OPMENT ENTITY AND THE COVMUNI TY DEVELOPMENT FI NANCI AL | NSTI TUTI ON FUND,
ALSO KNOMWN AS THE " SUBSTANTI ALLY- ALL REQUI REMENT"; OR

(1'l) THE QUALI FI ED COWUNI TY DEVELOPMENT ENTITY FAILS TO MNAINTAIN
El GATY-FIVE PERCENT OF THE QUALIFIED EQU TY | NVESTMENT | N QUALI FI ED
LOWM I NCOVE COVMUNI TY | NVESTMENTS UNTI L THE LAST CREDIT ALLOMNCE DATE
FOR A QUALIFIED | NVESTMENT, OR SUCH LARGER PERCENTAGE AS SET FORTH IN
THE ALLOCATI ON AGREEMENT BETWEEN THE QUALIFIED COVMUNITY DEVELOPMENT
ENTITY AND THE COVMINI TY DEVELOPMENT FI NANCI AL | NSTI TUTI ON FUND, ALSO
KNOWN AS THE " SUBSTANTI ALLY- ALL REQUI REMENT";

FOR THE PURPCSES OF THIS PARAGRAPH, AN | NVESTMENT BY A QUALIFIED
COMVUNI TY DEVELOPMENT ENTITY | NCLUDES PRI NCI PAL RECOVERED FROM AN
I NVESTMENT FOR TVWELVE MONTHS AFTER | TS RECOVERY OR PRI NCI PAL RECOVERED
AFTER THE SIXTH CRED T ALLOMNCE DATE. PRI NCI PAL HELD FOR LONGER THAN
TWELVE MONTHS OR RECOVERED BEFORE THE SI XTH CREDI T ALLOMNCE DATE | S NOT
AN | NVESTMENT UNLESS IT IS REINVESTED I N A QUALI FI ED LOW | NCOVE COVMUNI -
TY I NVESTMENT | N SUCH TWELVE MONTH PERI OD.

(D) THE QUALI FI ED COVMMUNI TY DEVELOPMENT ENTITY FAILS TO PROVIDE THE
OFFI CE W TH | NFORVATI ON, REPORTS OR DOCUMENTATI ON REQUI RED BY THI S ARTI -
CLE.

(E) THE OFFICE DETERM NES THAT A TAXPAYER RECElI VED TAX CREDI TS TO
VWH CH THE TAXPAYER WAS NOT ENTI TLED.

(F) THE QUALI FI ED COVMMUNI TY DEVELOPMENT ENTI TY CEASES TO BE CERTI FI ED
AS SUCH BY THE COVMUNI TY DEVELOPMENT FI NANCI AL | NSTI TUTI ON FUND.

2. THE OFFI CE SHALL PROVI DE NOTI CE TO THE QUALI FI ED COVMUNI TY DEVELOP-
MENT ENTITY AND THE DEPARTMENT OF A PROPOSED RECAPTURE OF A TAX CREDIT.
THE ENTITY SHALL HAVE NI NETY DAYS FOLLOW NG THE RECEI PT OF THE NOTI CE TO
CURE A DEFICIENCY IDENTIFIED IN THE NOTICE AND AVO D RECAPTURE. THE
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OFFICE SHALL ISSUE A FINAL ORDER OF RECAPTURE | F THE ENTITY FAILS TO
CURE A DEFICIENCY WTHIN THE NINETY DAY PERIOD. THE FINAL ORDER OF
RECAPTURE SHALL BE PROVI DED TO THE ENTI TY, THE DEPARTMENT, AND A TAXPAY-
ER OTHERW SE AUTHORI ZED TO CLAIM THE TAX CREDI T. RECAPTURED FUNDS SHALL
BE DEPCSI TED | NTO THE GENERAL FUND.

3. |F A QUALI FI ED COWUNI TY DEVELOPMENT ENTI TY FAI LS THE SUBSTANTI AL-
LY-ALL REQUI REMENT, THE FAILURE IS NOT A RECAPTURE EVENT | F THE QUALI -
FI ED COVMUNI TY DEVELOPMENT ENTI TY CORRECTS THE FAI LURE W THI N SI X MONTHS
AFTER THE DATE THE QUALI FI ED COMMUNI TY ENTI TY BECOVES AWARE OR REASON-
ABLY SHOULD HAVE BECOVE AWARE OF THE FAILURE. ONLY ONE SUCH CURE | S
PERM TTED FOR EACH QUALI FI ED EQUI TY I NVESTMENT DURING THE SEVEN YEAR
CREDI T PERI OD.

4. AN ENTITY THAT SUBM TS FRAUDULENT | NFORMATI ON TO THE OFFICE | S
LI ABLE FOR THE COSTS ASSOCI ATED W TH THE | NVESTI GATI ON  AND PROSECUTI ON
OF THE FRAUDULENT CLAIM PLUS A PENALTY I N AN AMOUNT EQUAL TO DOUBLE THE
TAX CREDI TS CLAI MED BY | NVESTORS IN THE ENTITY'S QUALI FI ED | NVESTMENTS.
THIS PENALTY IS IN ADDI TI ON TO ANY OTHER PENALTY THAT MAY BE | MPOSED BY
LAW

S 3. This act shall take effect immediately and shall apply to taxable
years begi nning on or after January 1, 2011.



