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STATE OF NEW YORK

7526
I N SENATE
April 19, 2010

Introduced by Sen. DUANE -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Health

AN ACT to anend the public health law, in relation to requiring health
care providers to informpatients or their representatives of certain
errors in diagnhosis, treatnment or other services

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. The legislature finds that the Aneri-
can Medical Association (AVA) has expressed its support for physicians
providing full disclosure to their patients regarding their nmedica
treatments and conditions. The AMA's council on ethical and judicia
affairs has stated: "It is a fundanmental ethical requirenment that a
physician should at all tines deal honestly and openly with patients.
Patients have a right to know their past and present nedical status and
to be free of any m staken beliefs concerning their conditions. Situ-
ations occasionally occur in which a patient suffers significant nedica
conplications that may have resulted from the physician's mstake or
judgnment. In these situations, the physician is ethically required to
informthe patient of all the facts necessary to ensure understandi ng of
what has occurred. Only through full disclosure is a patient able to
make inforned decisions regarding future nmedical care." The AMVA adds:
"Concern regarding legal liability which mght result follow ng truthful
di scl osure should not affect the physician's honesty with a patient."
(code of nedical ethics: current opinions of the council on ethical and
judicial affairs, AVA Policy Finder, E-8.12, updated June, 1994.) The
| egislature further finds that this ethical mandate ought to have the
support of law, and ought to apply not only to physicians, but to al
heal t h care providers.

S 2. The public health law is amended by adding a new section 2805-u
to read as foll ows:

S 2805-U. HEALTH CARE PROVI DER;, DUTY TO | NFORM PATI ENT OF ERROR. 1.
DEFINITION. AS USED IN TH S SECTION, "HEALTH CARE PROVI DER' MEANS AN
ENTI TY LI CENSED OR CERTI FI ED UNDER THI S ARTI CLE OR ARTI CLE THI RTY-SI X OF
TH S CHAPTER OR UNDER ARTI CLE THI RTY-ONE OR THI RTY-TWD OF THE MENTAL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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HYG ENE LAW A HEALTH CARE PRACTI TI ONER LI CENSED, REQ STERED OR CERTI -
FI ED UNDER TI TLE ElI GHT OF THE EDUCATI ON LAW OR A PROVI DER OF PHARVACEU
TI CAL PRODUCTS OR SERVI CES OR DURABLE MEDI CAL EQUI PMENT.

2. A HEALTH CARE PROVI DER SHALL DI SCLOSE TO HI'S, HER, OR | TS PATI ENT
OR THE PATI ENT' S REPRESENTATI VE, ANY ERROR IN DI AGNOSIS, TREATMENT OR
OTHER SERVI CE BY THE HEALTH CARE PROVI DER THAT THE HEALTH CARE PROVI DER
KNOAS HAS CAUSED SUBSTANTI AL HARM OR  SIGNI FI CANT RISK OF SUBSTANTI AL
HARM TO THE PATIENT. THERE SHALL BE A REBUTTABLE PRESUMVPTI ON THAT THE
HEALTH CARE PROVI DER KNEW OF SUCH ERROR AND OF SUCH HARM OR RI SK OF HARM
| F, UNDER THE Cl RCUMBTANCES, THE HEALTH CARE PROVI DER REASONABLY SHOULD
HAVE HAD KNOALEDGE THEREOF. THE DISCLOSURE SHALL BE MADE WTHIN A
REASONABLE PERIOD OF TIME AND BE REASONABLY UNDERSTANDABLE TO THE
PATI ENT OR THE PATI ENT' S REPRESENTATI VE, AND SHALL | NCLUDE A STATEMENT
OF THE HARM OR RI SK OF HARM

3. A HEALTH CARE PROVI DER SHALL NOT BE LI ABLE FOR FAI LURE TO DI SCLCSE
AN ERROR, HARM OR RISK OF HARM UNDER THI' S SECTI ON | F THE HEALTH CARE
PROVI DER REASONABLY BELI EVES THAT SUCH DI SCLOSURE HAS ALREADY BEEN MADE
BY ANOTHER HEALTH CARE PROVI DER

S 3. This act shall take effect immediately.



