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STATE OF NEW YORK

6744
I N SENATE
February 2, 2010

Introduced by Sens. HANNON, LARKIN, MORAHAN, VOLKER -- read tw ce and
ordered printed, and when printed to be commtted to the Comrttee on
Heal t h

AN ACT to anend the public health law, in relation to enacting the New
York birth-rel ated neurol ogical injury conpensation act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health lawis anended by adding a new article
20-B to read as foll ows:
ARTI CLE 20-B
NEW YORK Bl RTH RELATED NEUROLOG CAL
I NJURY COVPENSATI ON ACT
SECTI ON 2021. SHORT TI TLE.
2022. DEFI NI Tl ONS.
2023. NEW YORK Bl RTH RELATED NEUROLOG CAL | NJURY COVPENSATI ON
PROGRAM EXCLUSI VE REMEDY; EXCEPTI ON.
2024. FILING OF CLAIMS; REVI EWBY STATE BOARD FOR PROFESSI ONAL
MEDI CAL CONDUCT; FI LI NG OF RESPONSES; DETERM NATION OF
ESTABLI SHED CLAI M5 BY ADM NI STRATI VE LAW JUDGE.
2025. TOLLI NG OF STATUTE OF LI M TATI ONS.
2026. HEARI NG PARTI ES.
2027. | NTERROGATORI ES AND DEPGCSI Tl ONS.
2028. DETERM NATI ON OF CLAI M5; PRESUMPTI ON; FI NDI NGS OF ADM NI S-
TRATI VE LAW JUDGE Bl NDI NG ON PARTI Cl PANTS; MEDI CAL ADVI -
SORY PANEL.
2029. ADM NI STRATI VE LAW JUDGE AWARDS FOR Bl RTH RELATED NEURO-
LOG CAL I NJURIES; NOTI CE OF AWARD.
2030. LI M TATI ON ON CLAI M5.
2031. SCOPE.
2032. Bl RTH RELATED NEURCLOG CAL | NJURY COWMPENSATI ON FUND.
2033. BOARD OF DI RECTORS; APPO NTMENT; VACANCI ES; TERM
2034. PLAN OF OPERATI ON.
2035. FUNDS TO BE HELD | N RESTRI CTED CASH ACCOUNT.
2036. ASSESSMENTS.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD15386- 01- 0
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2037. ACTUARI AL | NVESTI GATI ON, VALUATIONS, GAIN LOSS ANALYSIS;
NOTI CE | F ASSESSMENTS PROVE | NSUFFI Cl ENT.

S 2021. SHORT TITLE. THE PROVI SIONS OF THI S ARTI CLE SHALL BE KNOMWN AND
MAY BE CI TED AS THE "NEW YORK Bl RTH RELATED NEUROLOG CAL | NJURY COVPEN-
SATI ON ACT".

S 2022. DEFINITIONS. AS USED IN THI S ARTI CLE:

1. "Bl RTH RELATED NEUROLOGQ CAL | NJURY" MEANS A NON- PROGRESSI VE | MPAI R-
MENT OF BRAIN OR SPI NAL CORD WH CH OCCURRED OR VWH CH COULD HAVE OCCURRED
DURI NG PREGNANCY, DURI NG LABOR, DURI NG DELIVERY OR IN THE | MVEDI ATE
RESUSCI TATION  PERIGD AFTER DELIVERY WH CH RESULTS |IN A SI GNI FI CANT
| MPAI RVENT | N CENTRAL NERVOUS SYSTEM FUNCTI ON RENDERI NG THE | NFANT
SUBSTANTI ALLY HANDI CAPPED. THE DETERM NATI ON OF WHETHER A SUBSTANTI AL
HANDI CAP EXI STS SHALL BE MADE BY THE STATE BOARD OF PROFESSI ONAL MEDI CAL
CONDUCT. THI'S TERM SHALL APPLY ONLY TO LIVE BIRTHS, AND SHALL NOT
| NCLUDE DI SABI LI TIES CAUSED BY CONGEN TAL ABNORVMALI TI ES | NCLUDI NG, BUT
NOT LIMTED TGO CGENETI C, DEVELOPMENTAL OR TERATOGENI C CAUSES.

2. "CLAI MANT" MEANS ANY PERSON WHO FI LES A CLAI M PURSUANT TO SECTI ON
TWO THOUSAND TWENTY-FOUR OF TH'S ARTICLE FOR COVWPENSATION FOR A
Bl RTH- RELATED NEUROLOG CAL | NJURY TO AN | NFANT. SUCH CLAIMs NMNAY BE
FILED BY ANY LEGAL REPRESENTATI VE ON BEHALF OF AN | NJURED | NFANT; AND,
IN THE CASE OF A DECEASED | NFANT, THE CLAI M MAY BE FI LED BY AN ADM NI S-
TRATOR, EXECUTOR, OR OTHER LEGAL REPRESENTATI VE.

3.  "PARTI Cl PATI NG PHYSI CI AN' MEANS A PHYSI CI AN LI CENSED I N THI S STATE
TO PRACTICE MEDI CI NE, WHO PRACTI CES OBSTETRI CS OR PERFORMS OBSTETRI CAL
SERVI CES ElI THER FULL OR PART TI ME AND WHO HAD | N FORCE AN AGREEMENT W TH
THE STATE BOARD FOR PROFESSI ONAL MEDI CAL CONDUCT WHEREBY THE PHYSI Cl AN
AGREED TO SUBM T TO REVI EW BY THE STATE BOARD FOR PROFESSI ONAL MEDI CAL
CONDUCT AS REQU RED BY SUBDIVISION TWO OF SECTION TWO  THOUSAND
TWENTY- FOUR OF THI S ARTI CLE.

4. "PARTI Cl PATI NG HGOSPI TAL" MEANS A HCSPI TAL LI CENSED | N NEW YORK
VWH CH AT THE TIME OF THE | NJURY HAD I N FORCE AN AGREEMENT WHEREBY THE
HOSPI TAL AGREED TO SUBMT TO REVIEW OF I TS OBSTETRI CAL SERVI CE, AS
REQUI RED BY SUBDI VI SI ON THREE OF SECTION TWDO THOUSAND TWENTY-FOUR OF
TH S ARTI CLE.

5. "PROGRAM' MEANS THE NEW YORK Bl RTH RELATED NEUROCLOGE CAL | NJURY
COVPENSATI ON PROGRAM ESTABLI SHED BY THI S ARTI CLE.

S 2023. NEW YORK BIRTH RELATED NEUROLOG CAL | NJURY COVPENSATI ON
PROGRAM EXCLUSI VE REMEDY; EXCEPTION. 1. THERE | S HEREBY ESTABLI SHED THE
NEW YORK Bl RTH RELATED NEUROLOG CAL | NJURY COVPENSATI ON PROGRAM

2. THE RIGHTS AND REMEDIES GRANTED IN THI S ARTI CLE TO AN | NFANT ON
ACCOUNT OF A Bl RTH RELATED NEUROLOG CAL | NJURY SHALL EXCLUDE ALL OTHER
RI GATS AND REMEDI ES OF SUCH | NFANT, H S OR HER PERSONAL REPRESENTATI VE,
PARENTS, DEPENDENTS OR NEXT OF KIN, AT COMMON LAWOR OTHERW SE ARl SI NG
QUT O OR RELATED TO A MEDI CAL MALPRACTI CE CLAIM W TH RESPECT TO SUCH
I NJURY.

3. NOTW THSTANDI NG ANYTHI NG TO THE CONTRARY IN THI S SECTION, A CVIL
ACTION SHALL NOT BE FORECLOSED AGAI NST A PHYSI Cl AN OR A HOSPI TAL VWHERE
THERE |'S CLEAR AND CONVI NCI NG EVI DENCE THAT SUCH PHYSI Cl AN OR HGOSPI TAL
| NTENTI ONALLY OR W LLFULLY CAUSED OR | NTENDED TO CAUSE A Bl RTH RELATED
NEUROLOGQ CAL | NJURY, PROVI DED THAT SUCH SU T IS FILED PRROR TO AND IN
LI EU OF PAYMENT OF AN AWARD UNDER THI S ARTI CLE. SUCH SU T SHALL BE FI LED
BEFORE THE AWARD OF THE BOARD BECOMVES CONCLUSI VE AND Bl NDI NG

S 2024. FILING OF CLAIMS, REVIEW BY STATE BOARD FOR PROFESSI ONAL
MEDI CAL CONDUCT; FILING OF RESPONSES; DETERM NATION OF ESTABLI SHED
CLAIMS BY ADM NI STRATI VE LAW JUDGE. 1. (A) INALL CLAIMS FI LED UNDER
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TH' S ARTI CLE, THE CLAI MANT SHALL FILE WTH THE ADM NI STRATI VE LAW JUDGE
A PETITION, SETTI NG FORTH THE FOLLOW NG | NFORMATI ON:

(1) THE NAVE AND ADDRESS OF THE LEGAL REPRESENTATI VE AND THE BASI S FOR

H S OR HER REPRESENTATI ON OF THE | NJURED | NFANT;
(1) THE NAME AND ADDRESS OF THE | NJURED | NFANT;
(I'r1)y THE NAME AND ADDRESS OF ANY PHYSI Cl AN PROVI DI NG OBSTETRI CAL
CES WHO WAS PRESENT AT THE BI RTH AND THE NAME AND ADDRESS OF THE
HCOSPI TAL AT VWHI CH THE Bl RTH OCCURRED,

A DESCRI PTION OF THE DI SABI LI TY FOR VWH CH CLAI M | S MADE;

V) THE TI ME AND PLACE WHERE THE | NJURY OCCURRED,

1) A BRIEF STATEMENT OF THE FACTS AND Cl RCUMSTANCES SURROUNDI NG THE
RY AND A VING RI SE TO THE CLAI M
VI1) ALL AVAI LABLE RELEVANT MEDI CAL RECORDS RELATING TO THE PERSON
WHO ALLEGEDLY SUFFERED A Bl RTH RELATED NEUROLOG CAL | NJURY AND AN | DEN-
TI FI CATI ON OF ANY UNAVAI LABLE RECORDS KNOAWW TO THE CLAI MANT AND THE
REASONS FOR THEI R UNAVAI LABI LI TY;

(M 11) APPROPRI ATE ASSESSMENTS, EVALUATI ONS, AND PROGNOSES AND SUCH
OTHER RECORDS AND DOCUMENTS AS ARE REASONABLY NECESSARY FOR THE DETERM -
NATI ON OF THE AMOUNT OF COVPENSATI ON TO BE PAID TO, OR ON BEHALF OF, THE
I NJURED | NFANT ON ACCOUNT OF A Bl RTH RELATED NEURCLOG CAL | NJURY;

(1 X) DOCUMENTATI ON OF EXPENSES AND SERVI CES | NCURRED TO DATE, WH CH
| NDI CATES WHETHER SUCH EXPENSES AND SERVI CES HAVE BEEN PAI D FOR, AND I F
SO, BY WHOM AND

DOCUMENTATI ON OF ANY APPLI CABLE PRI VATE OR GOVERNMENTAL SOURCE OF
SERVI CES OR REI MBURSEMENT RELATI VE TO THE ALLEGED | MPAI RVENTS.

(B) THE CLAIMANT SHALL FURNI SH THE ADM NI STRATI VE LAW JUDGE W TH AS
MANY COPI ES OF THE PETI TI ON AS REQUI RED FOR SERVI CE UPON THE PROGRAM
ANY PHYSI Cl AN AND HOSPI TAL NAMED I N THE PETITI ON, AND THE STATE BOARD
FOR PROFESSI ONAL MEDI CAL CONDUCT, ALONG WTH A FIFTEEN DOLLAR FI LI NG
FEE. UPON RECEIPT OF THE PETITION, THE ADM NI STRATI VE LAW JUDGE SHALL
| MVEDI ATELY SERVE THE PROGRAM BY SERVI CE UPON THE AGENT DESI GNATED TO
ACCEPT SERVICE ON BEHALF OF THE PROGRAM I N THE PLAN OF OPERATI ON BY
REG STERED OR CERTI FI ED MAIL, AND SHALL MAIL COPIES OF THE PETITION TO
ANY PHYSI Cl AN AND HOSPI TAL NAMED I N THE PETITI ON, THE STATE BOARD FOR
PROFESSI ONAL MEDI CAL CONDUCT AND THE DEPARTMENT.

2. UPON RECEI PT OF THE PETITION, THE STATE BOARD FOR PROFESSI ONAL
MEDI CAL CONDUCT SHALL EVALUATE THE CLAIM AND | F | T DETERM NES THAT
THERE | S REASON TO BELI EVE THAT THE ALLEGED | NJURY RESULTED FROM OR WAS
AGGRAVATED BY, SUBSTANDARD CARE ON THE PART OF THE PHYSICI ANS, |IT SHALL
TAKE ANY APPROPRI ATE ACTI ON.

3. UPON RECEIPT OF THE PETITION, THE DEPARTMENT SHALL EVALUATE THE
CLAIM AND IF I'T DETERM NES THAT THERE | S REASON TO BELIEVE THAT THE
ALLEGED | NJURY RESULTED FROM OR WAS AGGRAVATED BY, SUBSTANDARD CARE ON
THE PART OF THE HOSPI TAL AT WHI CH THE BI RTH OCCURRED, | T SHALL TAKE ANY
APPROPRI ATE ACTI ON.

4. THE PROGRAM SHALL HAVE TH RTY DAYS FROM THE DATE OF SERVI CE | N
VWH CH TO FI LE A RESPONSE TO THE PETI TION, AND TO SUBM T RELEVANT WRI TTEN
I NFORVATI ON RELATI NG TO THE | SSUE OF WHETHER THE I NJURY ALLEGED IS A
Bl RTH- RELATED NEUROLOG CAL | NJURY, W TH N THE MEANI NG OF THI S ARTI CLE.

5. UPON THE ESTABLI SHMENT OF A CLAI M BY THE STATE BOARD FOR PROFES-
SI ONAL MEDI CAL CONDUCT, SUCH CLAIM SHALL BE ADVANCED TO AN ADM NI STRA-
TI' VE LAW JUDGE, AUTHCORI ZED TO HEAR AND PASS UPON ALL CLAI M5 FI LED PURSU-
ANT TO TH S ARTI CLE.

S 2025. TOLLI NG OF STATUTE OF LI M TATI ONS. THE STATUTE OF LI M TATI ONS
W TH RESPECT TO ANY CI VIL ACTI ON THAT MAY BE BROUGHT BY OR ON BEHALF OF
AN | NJURED | NFANT ALLEGEDLY ARI SI NG QUT OF OR RELATED TO A BI RTH RELATED

—~ Z/\/—\/—\
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I NJURY SHALL BE TOLLED BY THE FILING OF A CLAIM I N ACCORDANCE WTH THI S
SECTI ON, AND THE TI ME SUCH CLAIM IS PENDI NG SHALL NOT' BE COWUTED AS
PART OF THE PERIOD WTHI N WH CH SUCH Cl VIL ACTI ON MAY BE BROUGHT.

S 2026. HEARING PARTIES. 1. | MVEDI ATELY AFTER SUCH PETI TI ON HAS BEEN
RECEI VED, THE ADM NI STRATI VE LAW JUDGE SHALL SET THE DATE FOR A HEARI NG
VWH CH SHALL BE HELD NO SOONER THAN FORTY- FI VE DAYS AND NO LATER THAN ONE
HUNDRED TWENTY DAYS AFTER THE FI LI NG OF A PETI TI ON, AND SHALL NOTI FY THE
PARTI ES THERETO OF THE TI ME AND PLACE OF SUCH HEARI NG THE HEARI NG SHALL
BE HELD IN THE C TY OR COUNTY WHERE THE | NJURY OCCURRED, OR I N A CONTI G
UOUS CI TY OR COUNTY, UNLESS OTHERWSE AGREED TO BY THE PARTIES AND
AUTHORI ZED BY THE ADM NI STRATI VE LAW JUDCE.

2. THE PARTIES TO THE HEARING REQUI RED UNDER TH S SECTI ON SHALL
| NCLUDE THE CLAI MANT AND THE PROGRAM

S 2027. | NTERROGATORI ES AND DEPGCSI TI ONS. ANY PARTY TO A PROCEEDI NG
UNDER THI S ARTI CLE MAY, UPON APPLI CATI ON TO THE ADM NI STRATI VE LAW JUDGE
SETTING FORTH THE MATERI ALITY OF THE EVI DENCE TO BE G VEN, SERVE | NTER-
ROGATORI ES OR CAUSE THE DEPCSI TIONS OF WTNESSES RESIDING WTH N OR
WTHOUT THE STATE TO BE TAKEN, THE COSTS TO BE TAXED AS EXPENSES
| NCURRED | N CONNECTI ON WTH THE FILING OF A CLAIM I N ACCORDANCE W TH
SUBDI VI SION TWO OF SECTION TWO THOUSAND TWENTY-NINE OF TH S ARTI CLE.
SUCH DEPCSI TI ONS SHALL BE TAKEN AFTER G VING NOTI CE AND IN THE MANNER
PRESCRI BED BY LAW FOR DEPGCSI TIONS I N ACTI ONS AT LAW EXCEPT THAT THEY
SHALL BE FI LED WTH THE ADM NI STRATI VE LAW JUDGE.

S 2028. DETERM NATI ON OF CLAI M5; PRESUMPTI ON;, FI NDI NGS OF ADM NI STRA-
TIVE LAW JUDGE Bl NDI NG ON PARTI Cl PANTS; MEDI CAL ADVI SORY PANEL. 1. THE
ADM NI STRATI VE LAW JUDGE SHALL DETERM NE, ON THE BASIS OF THE EVI DENCE
PRESENTED TO I T, THE FOLLOW NG | SSUES:

(A) WHETHER THE | NJURI ES CLAI MED ARE Bl RTH RELATED NEURCLOG CAL | NJU-
RIES AS DEFI NED | N SECTI ON TWO THOUSAND TWENTY-TWO OF THI'S ARTICLE. A
REBUTTABLE PRESUMPTI ON SHALL ARISE THAT THE INJURY ALLEGED IS A
Bl RTH- RELATED NEUROLOG CAL | NJURY WHERE | T HAS BEEN DEMONSTRATED, TO THE
SATI SFACTI ON OF THE ADM NI STRATI VE LAW JUDGE, THAT THE | NFANT HAS
SUSTAINED A BRAIN OR SPI NAL CORD | NJURY CAUSED BY OXYGEN DEPRI VATI ON OR
MECHANI CAL | NJURY, AND THAT THE | NFANT WAS THEREBY RENDERED PERVANENTLY
NONAMBULATORY, APHASI C AND | NCONTI NENT.

| F El THER PARTY DI SAGREES W TH SUCH PRESUMPTI ON, THAT PARTY SHALL HAVE
THE BURDEN OF PROVING THAT THE I NJURI ES ALLEGED ARE NOT Bl RTH RELATED
NEUROLOG CAL I NJURIES WTH N THE MEANI NG OF THI S ARTI CLE.

(B) WHETHER OBSTETRI CAL SERVI CES WERE DELIVERED BY A PARTI Cl PATI NG
PHYSI CI AN AT THE BI RTH.

(© WHETHER THE BI RTH OCCURRED | N A PARTI Cl PATI NG HOSPI TAL.

(D) HOW MJCH COVPENSATION, |IF ANY, |I'S AWARDABLE PURSUANT TO SECTI ON
TWO THOUSAND TWENTY- NI NE OF THI S ARTI CLE.

(E) I'F THE ADM NI STRATI VE LAW JUDGE DETERM NES THAT THE | NJURY ALLEGED
'S NOT' A Bl RTH RELATED NEURCLOG CAL | NJURY WTHIN THE MEANING OF THI' S
ARTI CLE, THAT OBSTETRI CAL SERVI CES WERE NOT DELI VERED BY A PARTI Cl PATI NG
PHYSI CI AN AT THE BI RTH, OR THAT THE BI RTH DI D NOT OCCUR | N A PARTI Cl PAT-
ING HOSPITAL, | T SHALL CAUSE A COPY OF SUCH DETERM NATI ON TO BE SENT
| MVEDI ATELY TO THE PARTI ES BY REG STERED OR CERTI FI ED MAI L.

(F) BY BECOM NG A PARTI Cl PATI NG PHYSI CI AN OR HOSPI TAL EACH PARTI ClI PANT
'S BOUND FOR ALL PURPGSES | NCLUDI NG ANY SU T AT LAW AGAINST A PARTIC
| PATING PHYSICIAN OR PARTI Cl PATING HOSPI TAL, BY THE FINDI NG OF THE
ADM NI STRATI VE LAW JUDGE (OR ANY APPEAL THEREFROV) WTH RESPECT TO
WHETHER SUCH | NJURY | S Bl RTH- RELATED.

2. THE DEANS OF THE MEDI CAL SCHOOLS OF THE STATE SHALL DEVELOP A PLAN
VWHEREBY EACH CLAIM FI LED W TH THE ADM NI STRATI VE LAWJUDGE |S REVI EVED
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BY A PANEL OF THREE QUALI FI ED AND | MPARTI AL PHYSI CI ANS. THI S PANEL SHALL
FILE 1TS REPORT AND RECOMVENDATI ONS AS TO WHETHER THE | NJURY ALLEGED I S
A Bl RTH RELATED NEUROLOG CAL | NJURY WTHIN THE MEANING OF THI S ARTI CLE
WTH THE ADM N STRATIVE LAW JUDGE AT LEAST TEN DAYS PRI OR TO THE DATE
SET FOR HEARI NG PURSUANT TO SECTION TWO THOUSAND TWENTY-SIX OF TH'S
ARTI CLE. AT THE REQUEST OF THE ADM NI STRATI VE LAW JUDGE, AT LEAST ONE
MEMBER OF THE PANEL SHALL BE AVAI LABLE TO TESTIFY AT THE HEARING THE
ADM NI STRATI VE LAW JUDGE MUST CONSI DER, BUT SHALL NOT BE BOUND BY, THE
RECOMVENDATI ON OF THE PANEL.

S 2029. ADM NI STRATI VE LAW JUDGE AWARDS FOR Bl RTH- RELATED NEUROLOGQ CAL
I NJURI ES; NOTI CE OF AWARD. UPON DETERM NI NG THAT AN | NFANT HAS SUSTAI NED
A Bl RTH RELATED NEUROLOG CAL I NJURY, THAT OBSTETRI CAL SERVI CES WERE
DELI VERED BY A PARTI Cl PATI NG PHYSI Cl AN AT THE BI RTH, AND THAT THE BI RTH
OCCURRED I N A PARTI Cl PATI NG HOSPI TAL, THE ADM NI STRATI VE LAW JUDGE SHALL
MAKE AN AWARD PROVI DI NG COVPENSATI ON FOR THE FOLLOW NG | TEMS RELATI VE TO
SUCH | NJURY:

1. ACTUAL MEDI CALLY NECESSARY AND REASONABLE EXPENSES OF MEDI CAL AND
HOSPI TAL, REHABI LI TATI VE, RESI DENTI AL AND CUSTODI AL CARE AND SERVI CE,
SPECI AL EQUI PMENT OR FACILITIES, AND RELATED TRAVEL. HOANEVER, SUCH
EXPENSES SHALL NOT | NCLUDE:

(A) EXPENSES FOR | TEMS OR SERVI CES THAT THE | NFANT HAS RECEI VED, OR | S
ENTI TLED TO RECEI VE, UNDER THE LAWS OF ANY STATE OR THE FEDERAL GOVERN-
MENT EXCEPT TO THE EXTENT PROH Bl TED BY FEDERAL LAW

(B) EXPENSES FOR | TEMS OR SERVI CES THAT THE | NFANT HAS RECEI VED, OR | S
CONTRACTUALLY ENTI TLED TO RECEI VE, FROM ANY PREPAI D HEALTH PLAN, HEALTH
MAI NTENANCE ORGANI ZATI ON, OR OTHER PRI VATE | NSURI NG ENTI TY;

(© EXPENSES FOR WHI CH THE | NFANT HAS RECEI VED REI MBURSEMENT, OR FOR
VWH CH THE | NFANT IS ENTI TLED TO RECEI VE REI MBURSEMENT, UNDER THE LAWS OF
ANY STATE OR FEDERAL GOVERNMENT EXCEPT TO THE EXTENT PRCH Bl TED BY
FEDERAL LAW AND

(D) EXPENSES FOR WHI CH THE | NFANT HAS RECEI VED REI MBURSEMENT, OR FOR
VWH CH THE | NFANT IS CONTRACTUALLY ENTITLED TO RECElIVE RElI MBURSEMENT,
PURSUANT TO THE PROVI SI ONS OF ANY HEALTH OR SI CKNESS | NSURANCE POLI CY OR
OTHER PRI VATE | NSURANCE PROGRAM

2. EXPENSES OF MEDI CAL AND HOSPI TAL SERVI CES UNDER SUBDI VI SI ON ONE OF
TH' S SECTI ON SHALL BE LIM TED TO SUCH CHARGES AS PREVAIL |IN THE SAME
COMVUNI TY FOR SI M LAR TREATMENT OF | NJURED PERSONS OF A LI KE STANDARD OF
LI VI NG WHEN SUCH TREATMENT |S PAI D FOR BY THE | NJURED PERSON.

3. LOSS OF EARNINGS FROM THE AGE OF EI GHTEEN. AN | NFANT FOUND TO HAVE
SUSTAI NED A Bl RTH- RELATED NEUROLOGE CAL | NJURY SHALL BE CONCLUSI VELY
PRESUMED TO HAVE BEEN ABLE TO EARN | NCOVE FROM WORK FROM THE AGE OF
El GHTEEN THROUGH THE AGE OF SI XTY-FIVE, |IF HE OR SHE HAD NOI BEEN
INJURED, IN THE AMOUNT OF FIFTY PERCENT OF THE AVERAGE WEEKLY WAGE I N
THE STATE OF WORKERS | N THE PRI VATE, NONFARM SECTOR

4. REASONABLE EXPENSES | NCURRED IN CONNECTION WTH THE FILING OF A
CLAIM UNDER TH' S ARTICLE, | NCLUDI NG REASONABLE ATTORNEYS' FEES, WH CH
SHALL BE SUBJECT TO THE APPROVAL AND AWARD OF THE ADM NI STRATIVE LAW
JUDGE.

5. A COPY OF THE AWARD SHALL BE SENT | MVEDI ATELY BY REG STERED OR
CERTI FI ED MAI L TO THE PARTI ES.

S 2030. LI M TATION ON CLAIMS. ANY CLAIMUNDER THI'S ARTICLE THAT IS
FI LED MORE THAN TEN YEARS AFTER THE BI RTH OF AN | NFANT ALLEGED TO HAVE A
Bl RTH- RELATED NEUROLOG CAL | NJURY | S BARRED.

S 2031. SCOPE. TH S ARTICLE APPLIES TO ALL CLAI MS FOR Bl RTH- RELATED
NEUROLOG CAL I NJURIES OCCURRING I N THI S STATE ON OR AFTER JANUARY FI RST,
TWO THOUSAND TEN. THI S ARTI CLE SHALL NOT APPLY TO DI SABILITY OR DEATH
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CAUSED BY GENETIC OR CONGENI TAL ABNORMALI TIES, OR DI SABI LI TY OR DEATH
CAUSED BY BI RTH AT HOVE UNATTENDED BY A PHYSI Cl AN.

S 2032. Bl RTH RELATED NEURCLOG CAL | NJURY COMPENSATI ON FUND. THERE | S
ESTABLI SHED THE Bl RTH RELATED NEURCLOG CAL | NJURY COMPENSATI ON FUND TO
FI NANCE THE NEW YORK BI RTH RELATED NEUROLOG CAL | NJURY COVPENSATI ON
PROGRAM CREATED BY THI S ARTI CLE.

S 2033. BOARD OF DI RECTORS; APPO NTMENT; VACANCIES; TERM 1. THE
Bl RTH- RELATED NEUROLOG CAL | NJURY COMPENSATI ON PROGRAM SHALL BE GOVERNED
BY A BOARD OF FI VE DI RECTCRS.

2. DIRECTORS SHALL BE APPO NTED FOR A TERM OF THREE YEARS OR UNTIL
THEI R SUCCESSORS ARE APPO NTED AND HAVE QUALI FI ED.

3. (A) THE DI RECTORS SHALL BE APPO NTED BY THE GOVERNOR AS FOLLOWE:

(1) ONE CI Tl ZEN REPRESENTATI VE;

(1) ONE REPRESENTATI VE OF PARTI Cl PATI NG PHYSI Cl ANS;

(1'1'1') ONE REPRESENTATI VE OF PARTI Cl PATI NG HOSPI TALS;

(1 ONE REPRESENTATI VE OF LI ABI LI TY | NSURERS; AND

(V) ONE REPRESENTATI VE OF PHYSI Cl ANS OTHER THAN PARTI Cl PATI NG PHYSI -
Cl ANS.

(B) THE GOVERNOR MAY SELECT THE REPRESENTATIVE OF THE PARTI Cl PATI NG
PHYSI CI ANS FROM A LI ST OF AT LEAST THREE NAMES TO BE RECOMVENDED BY THE
AMERI CAN COLLEGE OF OBSTETRI Cl ANS AND GYNECOLOG STS; THE REPRESENTATI VE
OF PARTI Cl PATI NG HOSPI TALS FROM A LI ST OF AT LEAST THREE NAMES TO BE
RECOMMENDED BY THE HEALTH CARE ASSCCI ATI ON OF NEW YORK STATE, THE REPRE-
SENTATI VE OF LI ABI LI TY I NSURERS FROM A LI ST OF AT LEAST THREE NAMES, ONE
OF WH CH | S RECOMMENDED BY THE AMERI CAN | NSURANCE ASSOCI ATI ON, ONE BY
THE ALLI ANCE OF AVERI CAN | NSURERS, AND ONE BY THE NATI ONAL ASSCOCI ATl ON
OF | NDEPENDENT | NSURERS; AND THE REPRESENTATI VE OF PHYSI Cl ANS OTHER THAN
PARTI Cl PATI NG PHYSI CIl ANS FROM A LI ST O AT LEAST THREE NAMES TO BE
RECOMWENDED BY THE MEDI CAL SOCI ETY OF NEW YORK. I N NO CASE SHALL THE
GOVERNCOR BE BOUND TO MAKE ANY APPO NTMENT FROM AMONG THE NOM NEES OF THE
RESPECTI VE ASSCCI ATI ONS.

4. THE GOVERNOR SHALL PROWMPTLY NOTI FY THE ASSOCI ATI ON, VWH CH MAY MAKE
NOM NATI ONS, OF ANY VACANCY OTHER THAN BY EXPI RATI ON AMONG THE MEMBERS
OF THE BOARD REPRESENTI NG A PARTI CULAR | NTEREST AND LI KE NOM NATI ONS NAY
BE MADE FOR THE FI LLI NG OF THE VACANCY.

5. THE DI RECTORS SHALL ACT BY MAJORITY VOIE WTH FIVE DI RECTORS
CONSTI TUTING A QUORUM FOR THE TRANSACTI ON OF ANY BUSI NESS OR THE EXER-
Cl SE OF ANY POAER OF THE PROGRAM THE DI RECTORS SHALL SERVE W THOUT
SALARY, BUT EACH DI RECTOR SHALL BE RElI MBURSED FOR ACTUAL AND NECESSARY
EXPENSES | NCURRED | N THE PERFORVANCE OF HI'S OR HER OFFI CI AL DUTI ES AS A
DIRECTOR OF THE PROGRAM THE DI RECTORS SHALL NOT BE SUBJECT TO ANY
PERSONAL LI ABILITY WTH RESPECT TO THE ADM NI STRATI ON OF THE PROGRAM

6. THE BOARD ESTABLI SHED BY THIS SECTION SHALL HAVE THE PONER TO
ADM NI STER THE PROGRAM ADM NI STER THE Bl RTH- RELATED NEUROLOG CAL | NJURY
COVPENSATI ON  FUND, APPO NT A SERVI CE COMPANY OR COMPANI ES TO ADM NI STER
THE PAYMENT OF CLAIM5S ON BEHALF OF THE PROGRAM DI RECT THE | NVESTMENT
AND REI NVESTMENT OF ANY SURPLUS IN THE FUND OVER LOSSES AND EXPENSES,
PROVI DED ANY | NVESTMENT | NCOVE GENERATED THEREBY REMAINS |IN THE FUND,
AND REI NSURE THE RI SKS OF THE FUND I N WVHCLE OR | N PART.

S 2034. PLAN OF OPERATION. 1. ON OR BEFORE SEPTEMBER THI RTI ETH, TWO
THOUSAND TEN, THE DI RECTORS OF THE PROGRAM SHALL SUBM T TO THE COW S-
SIONER FOR REVIEW A PROPCSED PLAN OF OPERATI ONS CONSI STENT WTH THI S
ARTI CLE.

2. THE PLAN OF OPERATION SHALL PROVIDE FOR THE EFFICIENT ADM N S-
TRATION OF THE PROGRAM AND FOR THE PROVPT PROCESSI NG OF CLAI M5 MADE
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AGAI NST THE FUND PURSUANT TO AN AWARD UNDER THI S ARTI CLE. THE PLAN SHALL
CONTAI N OTHER PROVI SI ONS | NCLUDI NG

(A) ESTABLI SHVENT OF NECESSARY FACI LI TI ES;

(B) MANAGEMENT OF THE FUND;

(C APPO NTMENT OF SERVI CI NG CARRI ERS OR OTHER SERVI CI NG ARRANGEMENTS
TO ADM NI STER THE PROCESSI NG OF CLAI M5 AGAI NST THE FUND; AND

(D) ANY OTHER MATTERS NECESSARY FOR THE EFFICIENT OPERATION OF THE
PROGRAM

3. THE PLAN OF OPERATI ON SHALL BE SUBJECT TO APPROVAL BY THE COWM S-
S| ONER AFTER CONSULTATI ON W TH REPRESENTATI VES OF | NTERESTED | NDI VI DUALS
AND ORGANI ZATI ONS. | F THE COVW SSI ONER DI SAPPROVES ALL OR ANY PART OF
THE PROPOSED PLAN OF OPERATI ON, THE DI RECTORS SHALL W THI N THI RTY DAYS
SUBM T FOR REVI EW AN APPROPRI ATE REVISED PLAN OF OPERATION. |IF THE
DIRECTORS FAIL TO DO SO THE COW SSI ONER SHALL PROMULGATE A PLAN OF
OPERATI ON. THE PLAN OF OPERATI ON APPROVED OR PROMULGATED BY THE COW S-
SI ONER SHALL BECOVE EFFECTI VE AND OPERATI ONAL UPON CORDER OF THE COWM S-
S| ONER.

4. AMENDMENTS TO THE PLAN OF OPERATI ON MAY BE MADE BY THE DI RECTORS OF
THE PROGRAM SUBJECT TO THE APPROVAL OF THE COWM SSI ONER.

S 2035. FUNDS TO BE HELD I N RESTRI CTED CASH ACCOUNT. ALL FUNDS, SHALL
BE HELD I N A SEPARATE RESTRI CTED CASH ACCOUNT UNDER THE SOLE CONTROL OF
AN | NDEPENDENT FUND MANAGER TO BE SELECTED BY THE DI RECTORS. THE FUND,
AND ANY | NCOVE FROM I T, SHALL BE DI SBURSED FOR THE PAYMENT OF AWARDS AS
PROVIDED IN THI S ARTI CLE AND FOR THE PAYMENT OF THE EXPENSES OF ADM NI S-
TRATI ON OF THE FUND.

S 2036. ASSESSMENTS. FUNDS FOR TH S PROGRAM SHALL BE DERI VED FROM THE
HOSPI TAL EXCESS LIABILITY POOL, ENACTED BY SECTI ON El GHTEEN OF CHAPTER
TWO HUNDRED S| XTY-SI X OF THE LAWS OF N NETEEN HUNDRED EI GHTY-SI X, AS
AVENDED, | N AN AMOUNT DETERM NED BY THE DI RECTORS OF THE FUND AND CERTI -
FI ED BY THE SUPERI NTENDENT OF | NSURANCE TO BE ACTUARI ALLY SOUND.

S 2037. ACTUARI AL | NVESTI GATI ON, VALUATIONS, GAIN LOSS ANALYSIS;
NOTI CE | F ASSESSMENTS PROVE | NSUFFI Cl ENT. THE SUPERI NTENDENT OF | NSUR-
ANCE SHALL UNDERTAKE AN ACTUARI AL | NVESTI GATI ON OF THE REQUI REMENTS OF
THE FUND BASED ON THE FUND S EXPERI ENCE I N THE FI RST YEAR OF OPERATI ON,
| NCLUDING W THOUT LIMTATION THE ASSETS AND LI ABILITIES OF THE FUND.
PURSUANT TO SUCH | NVESTI GATI ON, THE SUPERI NTENDENT OF | NSURANCE SHALL
ESTABLI SH THE RATE OF CONTRI BUTI ON FROM THE HOSPI TAL EXCESS LI ABI LI TY
POOL.

FOLLON NG THE | NI TI AL VALUATI ON, THE SUPERI NTENDENT OF | NSURANCE SHALL
CAUSE AN ACTUARI AL VALUATI ON TO BE MADE OF THE ASSETS AND LI ABILITIES OF
THE FUND NO LESS FREQUENTLY THAN BI ENNI ALLY. PURSUANT TO THE RESULTS OF
SUCH VALUATI ONS, THE SUPERI NTENDENT OF | NSURANCE SHALL PREPARE A STATE-
MENT AS TO THE APPLI CABLE CONTRI BUTI ON FROM THE HOSPI TAL EXCESS LI ABI L-
| TY POCL.

S 2. This act shall take effect imediately.



