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STATE OF NEW YORK

6734
I N SENATE
February 2, 2010

I ntroduced by Sens. HANNON, DeFRANCI SCO, LI TTLE, MORAHAN, VOLKER -- read
twice and ordered printed, and when printed to be cormitted to the
Conmittee on Health

AN ACT to anmend the public health law, in relation to HV related test-
i ng

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings. Public health authorities, including
the Centers for Disease Control and Prevention (CDC), stress the inpor-
tance of greatly increasing the nunber of people who receive testing for
infection with H'V. The CDC stresses the offering of testing to patients
wi thout regard to perceived risk. HV testing hel ps infected patients by
enabling themto enter health care earlier to nonitor their HV disease
and initiate treatnent when appropriate. HV testing provides a uni que,
i nportant opportunity to discuss behaviors that prevent transmtting the
virus to others.

Yet many health care professionals mss opportunities to offer an HV
test to their patients for a variety of reasons. Many nmay be reluctant
to bring up what they anticipate will be a difficult topic. They may
assume that their patients are not at risk for HHV infection. They nay
worry that patients will interpret the offer of an H'V test to nean that
the practitioner 1is mnaking negative assunptions about the patient. At
the sane tine, nmany patients may not perceive thenselves to be at risk
for HYV and so may not initiate testing discussions thenselves. Conse-
quently, many patients are highly unlikely to request HI'V testing if it
is not offered by their provider. Requiring the offer of testing to al

patients without regard to perceived individual risk will help sinplify,
destigmati ze, and universalize the offer of HV testing, and therefore
increase the likelihood that individuals will be tested and therefore

learn their HV status. Because the nobst inportant reason for expanding
H'V testing is bringing HV infected individuals into care as early as
possi bl e, a positive test result nust |lead to counseling, services, and
care.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD15389-01-0



Co~NOoOUIT~hWNE

S. 6734 2

This legislation wll also sinplify and streamine the process of
obtaining witten infornmed consent to HYV related testing and the
provi di ng of pre- and post-test counseling and information.

Not hing contained in this legislation shall be construed as authori z-
ing any individual to require any person to have an HV related test or
treatnment for H V/ AlIDS.

Therefore, this legislation will help protect the health of individua
patients while supporting health care providers in their efforts to
i nprove the public's health. This legislation is consistent with and a
| ogical extension of New York's laws on H V testing consent and confi -
dentiality.

It is inportant that the offering of testing and arranging for, refer-
ring for, and providing of followup services be culturally and |inguis-
tically appropriate.

S 2. Section 2781 of the public health |law, as added by chapter 584 of
the | aws of 1988, paragraph (d) of subdivision 6 as added by chapter 220
of the laws of 1996 and subdivision 7 as added by chapter 429 of the
| aws of 2005, is anended to read as foll ows:

S 2781. HYV related testing. 1. Except as provided in section three
t housand one hundred twenty-one of the civil practice law and rules, or
unl ess otherwise specifically authorized or required by a state or
federal |aw, no person shall order the performance of an HV related
test wthout first [receiving] HAVING RECEIVED the witten, infornmed
consent of the subject of the test who has capacity to consent or, when
the subject |acks capacity to consent, of a person authorized pursuant
to law to consent to health care for such individual. [A physician or
ot her person authorized pursuant to law to order the performance of an
H'V related test shall certify, in the order for the performance of an
H'V related test, that informed consent required by this section has
been received prior to ordering such test by a |aboratory or other
facility.]

2. Informed consent to [an] HIV related [test] TESTING shall consi st
of a statenment CONSENTI NG TO H V RELATED TESTI NG si gned by the subject
of the test who has capacity to consent or, when the subject |acks
capacity to consent, by a person authorized pursuant to law to consent
to health care for the subject [which includes at |east the follow ng:

(a) an explanation of the test, including its purpose, the neaning of
its results, and the benefits of wearly diagnosis and nedical inter-
vention; and

(b) an explanation of the procedures to be followed, including that
the test is voluntary, that consent may be withdrawn at any tinme, and a
stat enment advi sing the subject that anonynous testing is avail able; and

(c) an explanation of the confidentiality protections afforded confi -
dential HHV related information wunder this article, including the
ci rcunst ances under which and cl asses of persons to whom di scl osure of
such information may be required, authorized or permtted under this
article or in accordance wth other provisions of |aw or regul ation]
AFTER THE SUBJECT OR SUCH OTHER PERSON HAS RECEIVED THE | NFORVATI ON
DESCRI BED I N SUBDI VI SI ON THREE OF THI S SECTI ON

2-A. WRITTEN CONSENT TO H V RELATED TESTI NG MAY BE PART OF A SI GNED
GENERAL CONSENT TO MEDI CAL CARE FOR THE SUBJECT OF THE TEST, PROVIDED
THAT THE CONSENT FORM SHALL HAVE A CLEARLY- MARKED PLACE ADJACENT TO THE
SI GNATURE WHERE THE SUBJECT OF THE TEST OR, WHEN THE SUBJECT LACKS
CAPACITY TO CONSENT, A PERSON AUTHORI ZED PURSUANT TO LAW TO CONSENT TO
HEALTH CARE FOR SUCH | NDIVIDUAL, SHALL BE GVEN AN OPPORTUNITY TO
SPECI FI CALLY DECLINE H'V RELATED TESTING |N WRI TI NG ON SUCH GENERAL
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CONSENT. AN | NFORVED CONSENT FOR HI 'V RELATED TESTI NG PURSUANT TO THI S
SECTI ON SHALL BE VALID FOR SUCH TESTI NG UNTI L SUCH CONSENT | S REVOKED OR
EXPIRES BY |ITS TERMWS. EACH TI ME THAT AN HI V RELATED TEST | S ORDERED
PURSUANT TO WRI TTEN | NFORMED CONSENT THAT HAS BEEN G VEN | N ACCORDANCE
WTH THI S SECTI ON, THE PHYSI Cl AN OR OTHER PERSON AUTHORI ZED PURSUANT TO
LAW TO ORDER THE PERFORMANCE OF THE H V RELATED TEST, OR SUCH PERSON S
AGENT, SHALL ORALLY NOTI FY THE SUBJECT OF THE TEST OR, WHEN THE SUBJECT
LACKS CAPACITY TO CONSENT, A PERSON AUTHORI ZED PURSUANT TO LAW TO
CONSENT TO HEALTH CARE FOR SUCH | NDI VI DUAL, THAT AN H'V RELATED TEST
WLL BE CONDUCTED AT SUCH TI ME, AND SHALL NOTE THE NOTI FI CATION I N THE
PATI ENT' S RECORD

3. Prior to the execution of [a] witten informed consent, a person
ordering the performance of an HV related test OR SUCH PERSON S AGENT
shall provide to the subject of an HHV related test or, if the subject
| acks capacity to consent, to a person authorized pursuant to lawto
consent to health care for the subject, an explanation [of the nature of
AIDS and H'V related illness, information about discrimnation problens
that disclosure of the test result could cause and |egal protections
agai nst such discrimnation, and information about behavior known to
pose risks for transm ssion and contraction of H 'V infection] THAT

(A) HYV CAUSES AIDS AND CAN BE TRANSM TTED THROUGH SEXUAL ACTI VI TI ES
AND NEEDLE- SHARI NG AND BY PREGNANT WOMVEN TO THEIR FETUSES AND THROUGH
BREASTFEEDI NG | NFANTS;

(B) THERE IS TREATMENT FOR H'V THAT CAN HELP AN | NDI VI DUAL STAY HEAL-
THY;

(C) INDIVIDUALS WTH HIV OR Al DS CAN PROTECT PEOPLE IN THEIR LI VES,
AND THOSE WHO DO NOTI HAVE HV CAN PROTECT THEMSELVES FROM BEI NG
| NFECTED,

(D) TESTING I S VOLUNTARY AND CAN BE DONE ANONYMOUSLY AT A PUBLI C TEST-
| NG CENTER

(E) THE LAW PROTECTS THE CONFI DENTI ALI TY OF HI'V RELATED TEST RESULTS;
AND

(F) THE LAW PROH BITS DI SCRI M NATI ON BASED ON THEIR HI 'V STATUS AND
SERVI CES ARE AVAI LABLE TO HELP W TH SUCH CONSEQUENCES.

4. A person authorized pursuant to law to order the performance of an
H'V related test OR SUCH PERSON S AGENT shall provide to the person
seeki ng such test an opportunity to remain anonynous and to provide
witten, infornmed consent through use of a coded systemw th no |inking
of individual identity to the test request or results. A health care
provider who is not authorized by the commr ssioner to provide HYV
related tests on an anonynous basis shall refer a person who requests an
anonynous test to a test site which does provide anonynous testing. The
provi sions of this subdivision shall not apply to a health care provider
ordering the performance of an HV related test on an individua
proposed for insurance coverage.

5. At the tinme of communicating the test result to the subject of the
test, a person ordering the performance of an H'V related test OR SUCH
PERSON S AGENT shal |

(A) INTHE CASE OF A TEST |INDICATING EVIDENCE OF HV [|NFECTION,
provide the subject of the test or, if the subject |acks capacity to
consent, the person authorized pursuant to law to consent to health care
for the subject, with counseling or referrals for counseling:

[(a)] (I) for coping with the enptional consequences of I|earning the
result;

[(b)] (1l) regarding the discrimnation problens that disclosure of
the result could cause;
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[(c)] (I'll) for behavior change to prevent transmni ssion or contraction
of H V infection;

[(d)] (I'V) to informsuch person of avail able nedical treatnents; and

[(e)] (V) regarding the [test subject's] need to notify his or her
contacts[.]; AND

(B) IN THE CASE OF A TEST NOT | NDI CATI NG EVIDENCE OF H'V | NFECTI ON,

PROVIDE THE SUBJECT OF THE TEST OR, |F THE SUBJECT LACKS CAPACITY TO
CONSENT, THE PERSON AUTHORI ZED PURSUANT TO LAW TO CONSENT TO HEALTH CARE
FOR THE SUBJECT, W TH | NFORMATI ON CONCERNI NG THE RI SKS OF PARTI Cl PATI NG
IN H GH RI SK SEXUAL OR NEEDLE SHARI NG BEHAVI OR.

5-A. WTH THE CONSENT OF THE SUBJECT OF A TEST | NDI CATI NG EVI DENCE OF
H V I NFECTION OR, | F THE SUBJECT LACKS CAPACI TY TO CONSENT, THE PERSON
AUTHORI ZED PURSUANT TO LAW TO CONSENT TO HEALTH CARE FOR THE SUBJECT,
THE PERSON WHO ORDERED THE PERFORMANCE OF THE HI V RELATED TEST, OR SUCH
PERSON S AGENT, SHALL PROVI DE OR ARRANGE W TH A HEALTH CARE PROVI DER FOR
AN APPO NTMENT FOR MEDI CAL CARE FOR HI V FOR SUCH SUBJECT

6. The provisions of this section shall not apply to the performance
of an H'V related test:

(a) by a health care provider or health facility in relation to the
procuring, processing, distributing or use of a human body or a human
body part, including organs, tissues, eyes, bones, arteries, blood,
semen, or other body fluids, for use in nedical research or therapy, or
for transplantation to individuals provided, however, that where the
test results are conmmunicated to the subject, post-test counseling, as
described in subdivision five of this section, shall nonetheless be
required; or

(b) for the purpose of research if the testing is perforned in a
manner by which the identity of the test subject is not known and my
not be retrieved by the researcher; or

(c) on a deceased person, when such test is conducted to deternine the
cause of death or for epideni ol ogical purposes.

(d) conducted pursuant to section twenty-five hundred-f of this chap-
ter.

7. In the event that an HV related test is ordered by a physician or
certified nurse practitioner pursuant to the provisions of the education
law providing for non-patient specific reginens, then for the purposes
of this section the individual admnistering the test shall be deened to
be the individual ordering the test.

S 3. The public health law is anmended by adding a new section 2781-a
to read as foll ows:

S 2781-A. REQUI RED OFFERING OF H V RELATED TESTING 1. EVERY PHYSI -
Cl AN, PHYSI Cl AN ASSI STANT, NURSE PRACTITIONER, OR M DWFE PROVI DI NG
PRI MARY CARE, OR CARE I N THE EMERGENCY DEPARTMENT OF A GENERAL HOSPI TAL
AS DEFI NED I N SUBDI VI SI ON TEN OF SECTI ON TWENTY-ElI GHT HUNDRED ONE OF
THI'S CHAPTER, SHALL OFFER TO PERFORM OR OFFER TO ORDER, OR ARRANGE FOR
THE PERFORMANCE OF AN HI V RELATED TEST FOR EACH | NDI VI DUAL BETWEEN THE
AGES OF EIGHTEEN AND SIXTY-FOUR WHO APPLIES FOR OR RECElI VES HEALTH
SERVI CES FROM SUCH HEALTH CARE PRACTI TI ONER, UNLESS THE HEALTH CARE
PRACTI TI ONER REASONABLY BELI EVES THAT (A) THE | NDI VI DUAL | S BElI NG TREAT-
ED FOR A LI FE THREATENI NG EMERGENCY; OR (B) THE | NDI VI DUAL HAS RECEI VED
AN H V RELATED TEST IN THE PAST TWELVE MONTHS; OR (C) THE | NDI VI DUAL
LACKS CAPACI TY TO CONSENT TO AN HI V RELATED TEST. AS USED IN TH S SUBDI -
VISION, "PRIMARY CARE'" MEANS THE MEDI CAL FI ELDS OF FAM LY MEDI Cl NE
GENERAL PEDI ATRI CS, PRI MARY CARE | NTERNAL MEDI CI NE, PRI MARY CARE OBSTET-
RICS, OR PRI MARY CARE GYNECOLOGY, W THOUT REGARD TO BOARD CERTI FI CATI ON
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2. THE OFFERI NG OF HI 'V RELATED TESTING UNDER THIS SECTION SHALL BE
CULTURALLY AND LI NGUI STI CALLY APPROPRI ATE | N ACCORDANCE W TH RULES AND
REGULATI ONS PROMULGATED BY THE COWM SSI ONER

3. TH'S SECTION SHALL NOT AFFECT THE SCOPE OF PRACTI CE OF ANY HEALTH
CARE PRACTI TIONER OR DIM NI SH ANY AUTHORITY OR LEGAL OR PROFESSI ONAL
OBLI GATI ON  OF ANY HEALTH CARE PRACTI TI ONER TO OFFER AN HI V RELATED TEST
OR TO PROVI DE SERVI CES OR CARE FOR THE SUBJECT OF AN HIV RELATED TEST.

S 4. Subdivision 8 of section 2782 of the public health law, as
anended by chapter 76 of the laws of 1995, is anmended to read as
fol | ows:

8. Confidential HHV related information shall be recorded in the
nmedical record of the protected individual. The provisions of this
section shall not prohibit the listing of acquired imune deficiency
syndrone, HYV related illness or HV infection in a certificate of

deat h, autopsy report or related docunments prepared pursuant to article
forty-one of this chapter or other applicable | aws, ordinances, rules or
regul ations relating to the docunentation of cause of death, nor shal
this section be construed to nodify any |aws, ordinances, rules or regu-
|ations relative to access to death «certificates, autopsy reports or
such other related docunents. Under no circunstances shall confidentia
H'V related i nformati on be disclosable pursuant to article six of the
public officers |aw Not wi t hst andi ng the foregoi ng, confidential HV
i nformati on obtained pursuant to section 390.15 of the <crimnal proce-
dure Jlaw or section 347.1 of the fam |y court act by either court order
or consent of the protected individual shall not be recorded in the
nmedi cal record of the protected individual unless he or she consents to
the recording of such information in a witten statenent containing the
relevant information [specified] in [subdivision tw of] section [two
t housand seven] TWENTY- SEVEN hundred ei ghty-one of this article.

S 5. Subdivision 2 of section 2785-a of the public health Ilaw, as
added by chapter 76 of the |aws of 1995, is anended to read as foll ows:

2. At the tinme of communicating the test results to the subject or the
victim such public health officer shall directly provide the victim and
person tested wth (a) counseling or referrals for counseling for the
pur poses specified in [subdivision five of] section [two thousand seven]
TWENTY- SEVEN hundred ei ghty-one of this article; (b) counseling wth
regard to HYV disease and HV testing in accordance with |aw and
consi stent with [subdivision five of] section [two thousand seven] TWEN
TY- SEVEN hundred ei ghty-one of this article; and (c) appropriate health
care and support services, or referrals to such available services. |If
at the time of communicating the test results, the person tested is in
the custody of the departnment of correctional services, division for
youth, office of nental health or a |local correctional institution, the
counseling and services required by this subdivision my be provided by
a public health officer associated with the county or facility wthin
whi ch the person tested is confined.

S 6. The commissioner of health shall report to the governor and the
| egi slature two years after the effective date of this act, and again
four years after the effective date of this act, on the inplenentation
of this act and the affect of this act on the frequency of HV related
testing and other outcones, and maki ng recomendations relating to this
act. The comm ssioner of health may contract with bona fide organiza-
tions seeking to evaluate the inplenentation and affect of this act,
consistent with the protection of the confidentiality of individua
identifying information.
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S 7. This act shall take effect on the one hundred eightieth day after
it shall becone a |aw, provided that the comm ssioner of health shall,
prior to the effective date of this act, make regul ations and take any
ot her actions to inplenment this act on such date.



