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I ntroduced by Sens. SAMPSON, MAZI ARZ -- read twi ce and ordered printed,
and when printed to be conmtted to the Conmttee on Rules

AN ACT to anend the judiciary law, in relation to explanation of reasons
for dismssal of conplaints

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 44 of the judiciary |law, as added by chapter 156 of
the laws of 1978, is anended to read as foll ows:

S 44. Conplaint; investigation; hearing and disposition. 1. The
commi ssion shall receive, initiate, investigate and hear conplaints with
respect to the conduct, qualifications, fitness to perform or perform
ance of official duties of any judge, and, in accordance with the
provi si ons of subdivision d of section twenty-two of article six of the
constitution, my deternmine that a judge be adnoni shed, censured or
renoved fromoffice for cause, including, but not limted to, m sconduct
in office, persistent failure to performhis duties, habitual intenper-
ance and conduct, on or off the bench, prejudicial to the adm nistration
of justice, or that a judge be retired for nental or physical disability
preventing the proper performance of his judicial duties. A conplaint
shall be in witing [and signed by the conplainant and, if directed by
the comm ssion, shall be verified]. Upon receipt of a conplaint (a) the
comm ssion shall conduct an investigation of the conplaint; or (b) the
commi ssion may disnmss the conplaint if it determ nes that the conpl aint
on its face lacks nmerit. If the conplaint is dismssed, the comm ssion
shall [so notify] PROVIDE A DETAI LED EXPLANATION AS TO THE REASON OR
REASONS SUCH COVPLAI NT WAS DI SM SSED TO the conplainant. |If the commi s-
sion shall have notified the judge of +the conplaint, the conmm ssion
shall also notify the judge of such dism ssal.

2. The comm ssion nay, on its own notion, initiate an investigation of
a judge with respect to his qualifications, conduct, fitness to perform
or the performance of his official duties. Prior to initiating any such
i nvestigation, the comm ssion shall file as part of its record a witten
conpl ai nt, signed by the admnistrator of the conm ssion, which
conpl aint shall serve as the basis for such investigation
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3. In the course of an investigation, the comm ssion nmay require the
appearance of the judge involved before it, in which event the judge

shall be notified in witing of his required appearance, either
personal ly, at |east three days prior to such appearance, or by certi-
fied nmail, return receipt requested, at least five days prior to such

appearance. In either case a copy of the conplaint shall be served upon
the judge at the tinme of such notification. The judge shall have the
right to be represented by counsel during any and all stages of the
i nvestigation in which his appearance is required and to present eviden-
tiary data and material relevant to the conplaint. A transcript shall be
made and kept wth respect to all proceedings at which testinony or
statenments under oath of any party or witness shall be taken, and the
transcript of the judge's testinony shall be nmade available to the judge
wi t hout cost. [Such transcript shall be confidential except as otherw se
permtted by section forty-five of this article.]

4. If in the course of an investigation, the comi ssion determnm nes
that a hearing is warranted it shall direct that a formal witten
conplaint signed and verified by the adm nistrator be drawn and served
upon the judge involved, either personally or by certified mail, return
recei pt requested. The judge shall file a witten answer to the the
conplaint with the comm ssion within twenty days of such service. |If,
upon receipt of the answer, or upon expiration of the tinme to answer,
the conm ssion shall direct that a hearing be held with respect to the
conplaint, the judge involved shall be notified in witing of the date
of the hearing either personally, at |east twenty days prior thereto, or

by certified mail, return receipt requested, at |east twenty-two days
prior thereto. Upon the witten request of the judge, the conm ssion
shall, at least five days prior to the hearing or any adjourned date

thereof, mnmke available to the judge w thout cost copies of all docu-
ments which the conm ssion intends to present at such hearing and any
witten statenents nade by witnesses who will be called to give testino-
ny by the conm ssion. The conm ssion shall, in any case, nake avail abl e
to the judge at |least five days prior to the hearing or any adjourned
date thereof any excul patory evidentiary data and material relevant to
the conplaint. The failure of the commission to tinely furnish any docu-
nments, statements and/or exculpatory evidentiary data and nateria
provided for herein shall not affect the validity of any proceedi ngs
bef ore the conm ssion provided that such failure is not substantially
prejudicial to the judge. The conplainant nay be notified of the hearing
and unless he shall be subpoenaed as a witness by the judge, his pres-
ence thereat shall be within the discretion of the conm ssion. The hear-
ing shall [not] be public [unless the judge involved shall so demand in
witing]. At the hearing the conmm ssion nmay take the testinony of
wi t nesses and receive evidentiary data and material relevant to the
conplaint. The judge shall have the right to be represented by counse
during any and all stages of the hearing and shall have the right to
call and cross-exam ne Wi tnesses and present evidentiary data and nmate-
rial relevant to the conplaint. A transcript of the proceedings and of
the testinony of witnesses at the hearing shall be taken and kept with
the records of the comm ssion.

5. Subject to the approval of the conmi ssion, the admnistrator and
the judge nmay agree on a statenent of facts and may stipulate in witing
that the hearing shall be waived. In such a case, the comm ssion shal
nmake its determ nation upon the pleadings and the agreed statenent of
facts.
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6. If, after a formal witten conplaint has been served pursuant to
subdi vi sion four of this section, or during the course of or after a
hearing, the comm ssion determ nes that no further action is necessary,
the conplaint shall be dism ssed and the conpl ai nant and the judge shal
be so notified in witing. THE COWPLAI NANT SHALL BE PROVI DED WTH A
DETAI LED EXPLANATI ON AS TO THE REASON OR REASONS SUCH COWPLAINT WAS
DI SM SSED.

7. After a hearing, the conmmssion may determ ne that a judge be
adnoni shed, censured, renoved or retired. The conm ssion shall transmt
its witten determnation, together wth its findings of fact and
conclusions of law and the record of the proceedings upon which its
determination is based, to the chief judge of the court of appeals who
shall cause a copy thereof to be served either personally or by certi-
fied nmail, return receipt requested, on the judge involved. Upon
conpl etion of service, the determ nation of the comm ssion, its findings
and conclusions and the record of its proceedings shall be nade public
and shall be nade available for public inspection at the principa
of fice of the conmi ssion and at the office of the clerk of the court of
appeals. The judge involved may either accept the determ nation of the
commi ssion or nake witten request to the chief judge, wthin thirty
days after receipt of such determnation, for a review thereof by the
court of appeals. If the comm ssion has determined that a judge be
adnmoni shed or censured, and if the judge accepts such determ nation or
fails to request a review thereof by the court of appeals, the commi s-
sion shall thereupon adnonish or censure himin accordance with its
findings. If the conm ssion has deternmined that a judge be renoved or
retired, and if the judge accepts such determ nation or fails to request
a review thereof by the court of appeals, the court of appeals shal
t hereupon order his renoval or retirenent in accordance with the find-
i ngs of the comm ssion.

8. (a) The court of appeals nay suspend a judge or justice from exer-
cising the powers of his office while there is pending a determ nation
by the comm ssion for his renoval or retirenent, or while he is charged
inthis state with a felony by an indictnent or an information filed
pursuant to section six of article one of the constitution. The suspen-
sion shall continue upon conviction and, if the conviction becones
final, he shall be renoved fromoffice. The suspension shall be term -
nat ed upon reversal of the conviction and dismissal of the accusatory
i nstrument .

(b) Upon the reconmendation of the conmi ssion or on its own notion,
the court may suspend a judge or justice fromoffice when he is charged
with a crinme punishable as a felony under the laws of this state, or any
ot her crinme which involves noral turpitude. The suspension shall contin-
ue wupon conviction and, if the conviction beconmes final, he shall be
renoved fromoffice. The suspension shall be term nated upon reversal of
the conviction and dism ssal of the accusatory instrunent.

(c) A judge or justice who is suspended fromoffice by the court shal
receive his judicial salary during such period of suspension, unless the
court directs otherwise. If the court has so directed and such suspen-
sion is thereafter termnated, the court nmay direct that he shall be
paid his salary for such period of suspension.

(d) Nothing in this subdivision shall prevent the commssion from
determining that a judge or justice be adnoni shed, censured, renoved, or
retired pursuant to subdivision seven of this section.

9. In its review of a determ nation of the conm ssion, the court of
appeal s shall review the conm ssion's findings of fact and conclusions
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of law on the record of the proceedings upon which the conm ssion's
determi nati on was based. After such review, the court rmy accept or
reject the determined sanction; inpose a different sanction including
adnoni tion, censure, renoval or retirenent for the reasons set forth in
subdi vi si on one of this section; or inpose no sanction.

10. If during the course of or after an investigation or hearing, the
comm ssion determnes that the conplaint or any allegation thereof
warrants action, other than in accordance with the provisions of subdi-
visions seven and eight of this section, within the powers of: (a) a
person having adm nistrative jurisdiction over the judge involved in the
conplaint [or;]; OR (b) an appellate division of the suprenme court; or
(c) a preS|d|ng justice of an appellate division of the suprene court
or (d) the chief judge of the court of appeals; or (e) the governor; or
(f) an applicable district attorney's office or other prosecuting agen-
cy, the comm ssion shall refer such conplaint or the appropriate all ega-
tions thereof and any evidence or material related thereto to such
person, agency or court for such action as may be deened proper or
necessary.

11. The commi ssion shall notify the conplainant of its disposition of
t he conpl ai nt.

S 2. Section 45 of the judiciary |law, as anended by chapter 35 of the
| aws of 1983, is anended to read as foll ows:

S 45. Confidentiality of records. 1. [Except as hereinafter provided,
all conplaints, correspondence, conm ssion proceedi ngs and transcripts
t hereof, other papers and data and records of the comm ssion shall be
confidential and shall not be nade available to any person except pursu-
ant to section forty-four of this article.] The comm ssion and its
desi gnated staff personnel shall have access to confidential material in
the performance of their powers and duties. [If the judge who is the
subject of a conplaint so requests in witing, copies] COPIES of the
conplaint, the transcripts of hearings by the commission thereon, if
any, and the dispositive action of the comm ssion with respect to the
conpl aint, such copies with any reference to the identity of any person
who did not participate at any such hearing suitably deleted therefrom
except the subject judge or conplainant, shall be nmade available for
i nspection and copying to the public, or to any person, agency or body
[ desi gnated by such judge].

2. Notwi thstanding any provision in this section, the conmssion[,
with the <consent of the applicant,] shall provide the record of any
proceedi ng pursuant to a formal witten conplaint against an applicant
for judicial appointnment in which the applicant's m sconduct was estab-
| i shed, any pendi ng conpl ai nt agai nst an applicant, and the record to
date of any pending proceeding pursuant to a formal witten conpl ai nt
agai nst an applicant for judicial appointnment:

(a) to the comm ssion on judicial nomnation established by article
three-A of this chapter, with respect to applicants for appointnment to
the court of appeals;

(b) to the governor with respect to all applicants whom the governor
i ndi cates are under consideration for any judicial appointnent; and

(c) to the tenporary president of the senate and the chairnman of the
senate judiciary commttee with respect to all nomnees for judicia
appoi ntnents which are subject to the advice and consent of the senate.
The conmm ssion shall respond within fifteen days of a request for the
i nformati on provided for in this subdivision.

S 3. This act shall take effect imediately.



