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STATE OF NEW YORK

5970
2009- 2010 Regul ar Sessi ons
I N SENATE
June 19, 2009

I ntroduced by Sen. FUSCHI LLO -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Rules

AN ACT to anend the tax | aw and the general business law, in relation to
tax return preparers and refund anticipation | oans

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraphs 6, 10 and 11 of subdivision (a) of section 32 of
the tax |aw, as added by section 2 of part VWV of chapter 59 of the |aws
of 2009, are amended to read as foll ows:

(6) "Facilitator” neans a person who individually or in conjunction or
cooperation wth another person: (a) [solicits the execution of,] proc-
esses, receives, or accepts an application or agreenent for a refund
anticipation |l|oan [or refund anticipation check, (b) serves or collects
upon a refund anticipation |oan or refund anticipation check]; or [(c)]
(B) in any other manner facilitates the making of a refund anticipation
| oan [or refund anticipation check]. This term excludes any enpl oyees of
a facilitator who provide only <clerical or other conparable support
services to such facilitator. THI' S TERM ALSO EXCLUDES A PERSON WHO
MAKES A REFUND ANTI Cl PATI ON LOAN OR A REFUND ANTIClI PATION CHECK, AN
AFFI LI ATE THAT IS A SERVICER FOR SUCH A PERSON, OR ANY PERSON WHO DCES
NOT HAVE DI RECT CONTACT W TH A TAXPAYER | N CONNECTI ON W TH APPLYI NG FOR
OR OBTAI NI NG A REFUND ANTI Cl PATI ON LOAN OR A REFUND ANTI Cl PATI ON CHECK

(10) "Refund anticipation check" neans a check, stored value card, or
ot her paynment nechani sm[which: (a) represents the proceeds of a tax
refund; (b) was issued by a depository institution or other person that
received a direct deposit of the tax refund or tax credits; and (c) a
fee or other consideration is paid for such paynment mechanisni (A
CONTAI NI NG THE PROCEEDS OF A TAX REFUND DEPCSI TED OR | SSUED BY THE |IRS
OR STATE TAXI NG AUTHORI TY | NTO AN ACCOUNT NOT OANED BY THE TAXPAYER, (B)
VHICH WAS |ISSUED BY A DEPCSITORY |INSTITUTION OR OTHER PERSON THAT
RECEI VED A DI RECT DEPCSI T OF THE TAX REFUND OR TAX CREDI TS DI RECTLY FROM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE | RS OR STATE TAXI NG AUTHORITY; AND (C) FOR WHICH A FEE OR OTHER
CONS| DERATI ON HAS BEEN PAI D FOR SUCH PAYMENT MECHANI SM  NOTW THSTANDI NG
ANY OTHER PROVI SI ONS OF THI S PARAGRAPH, A DEPCSI T OF TAX REFUND PROCEEDS
FROM THE | RS OR STATE TAXI NG AUTHORI TY DI RECTLY TO A CHECK, STORED VALUE
CARD, OTHER PAYMENT | NSTRUMENT, OR BANK ACCOUNT OMED BY THE TAXPAYER | S
NOT A REFUND ANTI Cl PATI ON CHECK.

(11) "Refund anticipation |oan" neans a |oan that is secured by [or]
AND that the creditor arranges to be repaid directly or indirectly from
the proceeds of an income tax refund or tax credits. A refund antic-
i pation |l oan also includes any sale, assignnent, or purchase of tax
refund at a discount or for a fee, whether or not the anount is required
to be repaid to the buyer or assignee if the internal revenue service or
t he departnent denies or reduces the amount of the tax refund.

S 2. Paragraphs 1 and 2 of subdivision (b) of section 32 of the tax
| aw, as added by section 2 of part VWV of chapter 59 of the | aws of 2009,
are amended to read as foll ows:

(1) Each tax return preparer, who will prepare at |east one return in
a cal endar year, and each facilitator, who will facilitate the making of
a refund anticipation |oan [or refund anticipation check], nust register
el ectronically with the departnment for that cal endar year, in accordance
with instructions prescribed by the comm ssioner.

(2)(A) Upon conpletion of the registration process, each tax return

preparer and facilitator will be issued a tax preparer or facilitator
registration certificate. |If an individual acts as both a tax return
preparer and a facilitator, one registration certificate shall indicate

both activities.

(B) In accordance wth instructions prescribed by the comm ssioner,
each tax return preparer and facilitator will also be assigned a unique
identification nunber by the departnent, which nust be used by the tax
return preparer and facilitator on each return which the tax return
preparer 1s required to sign and each refund anticipation |oan [and
refund anticipation check] the facilitator is required to sign.

(O If atax return preparer or facilitator is an enpl oyee or prospec-
tive enployee of a tax return preparer, a commercial tax return prepara-
tion business, or a facilitator, the tax return preparer, comercial tax
return preparation business or facilitator nmust ensure that the enpl oyee
or prospective enployee is properly registered with the departnent and
possesses a valid tax preparer or facilitator registration certificate.
If an individual acts as both a tax return preparer and a facilitator
one registration certificate shall indicate both activities.

S 3. Subdivisions (f), (g) and (g) of section 32 of the tax |law, as
added by section 2 of part VWV of chapter 59 of the laws of 2009, are
amended to read as foll ows:

(f) (1) Atax return preparer or facilitator shall not: (A) charge or
i npose any fee, charge or other consideration in the nmaking or facili-
tating of a refund anticipation |loan or refund anticipation check apart
fromthe fee charged by the creditor or bank that provided the |oan or
check;

(B) Engage in unfair or deceptive acts or practices in the facilitat-
ing of a refund [anticipation check or a refund] anticipation |oan,
including naking any oral statenents contradicting any of the inform-
tion required to be disclosed under the Taxpayer Bill of Rights as set
forth in sections three hundred seventy-one through three hundred seven-
ty-three of the general business |aw,
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(CO [Drectly or indirectly arrange for a third party to charge any
interest, fee or charge related to a refund anticipation |oan or refund
anti ci pati on check;

(D] Include any of the follow ng provisions in any docunments provided
or signed to obtain a refund anticipation |oan [or refund anticipation
check], including the | oan application or agreenent: (i) a hold harm ess
clause; (ii) a confession of judgnment clause; (iii) [a waiver of the
right to a jury trial; (iv)] any assignnment of or order for paynment of
wages or other conpensation for services; [(v)] OR (I1V) a waiver of any
provi sion of the Taxpayer Bill of Rights, as set forth in sections three
hundred seventy-one through three hundred seventy-three of the genera
business lawf; or (vi) a waiver of the right to injunctive, declaratory,
other equitable relief, or relief on a classwi de basis]. Any aforenen-
ti oned wai vers shall be deemed null, void and of no effect;

[(E)] (D) Take or arrange for a creditor to take a security interest
in any property interest of the taxpayer other than the proceeds of the
tax refund OR THE ACCOUNT | NTO WHI CH THE REFUND | S DEPCSI TED to secure
paynment of a refund anticipation | oan;

[(F) Directly or indirectly, individually or in conjunction or cooper-
ation with anot her person, engage in the collection of an outstanding or
del i nquent refund anticipation | oan for any creditor or assignee;

(G] (E) Refer, facilitate, solicit consumers or conduct business on
behalf of, in conjunction with or on the sane prem ses as a third party
engaged in check cashing for a fee, WHEN SUCH THIRD PARTY RECEIVES AT
LEAST TEN PERCENT OF | TS ANNUAL REVENUE FROM CASHI NG CHECKS FOR A FEE

[(H] (F) Make a misrepresentation of fact in obtaining or attenpting
to obtain a registration; or

[(1)] (G Engage in any other action prohibited by rules pronul gated
by the conm ssioner.

(2) If a tax return preparer violates any one of the provisions
provided for in this subdivision, then the tax return preparer mnust pay
a penalty of five hundred dollars for each such violation, in addition
to any other penalties provided for in this section.

(g) (1) If atax return preparer or facilitator is required to regis-
ter or re-register wth the departnent pursuant to paragraph one or
three of subdivision (b) of this section, as applicable, and fails to do
so in accordance with the terns of this section, then the tax return
preparer [of] OR facilitator nust pay a penalty of two hundred fifty
dol lars. Provided, however, that if the tax return preparer or facili-
tator conplies with the registration requirenents of this section within
ni nety cal endar days after notification of assessnent of this penalty is
sent by the departnent, then this penalty nust be abated. If the tax
return preparer or facilitator continues to fail to register or re-re-
gister after the ninety cal endar day period, the tax return preparer or
facilitator nmust pay an additional penalty of five hundred dollars if
the failure is for not nore than one nonth, with an additional five
hundred dollars for each additional nonth or fraction thereof during
which the failure continues. Once the ninety cal endar days specified in
t hi s paragraph have expired, the penalty can be waived only for good
cause shown by the tax return preparer or facilitator

(2) If a comrercial tax return preparer fails to pay the fee as
required in paragraph one of subdivision (c) of this section, for a
cal endar year, then the commercial tax return preparer nust pay a penal -
ty of fifty dollars for each return the comrercial tax return preparer
has filed with the departnment in that cal endar year. Provided however,
that if the conmercial tax return preparer conplies with the paynent
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requi renents of paragraph one of subdivision (c) of this section, within
ni nety cal endar days after notification of the assessnent of this penal -
ty is sent by the departnent, then this penalty nust be abated. The
maxi rum penalty that nay be inposed under this paragraph on any comrer-
cial tax return preparer during any cal endar year nmust not exceed five
thousand dollars. Once the ninety cal endar days specified in this para-
graph have expired, the penalty can be waived only for good cause shown
by the conmercial tax return preparer

(3) If a tax return preparer fails to sign his or her nanme to any
return that requires the tax return preparer's signature, or a facilita-
tor fails to sign his or her name to any refund anticipation |oan or
refund anticipation check facilitation docunentation, then the tax
return preparer or facilitator nust pay a penalty in the anount of two
hundred fifty dollars for each failure to so sign. Provided, however,
that this penalty can be waived only for good cause shown by the tax
return preparer or facilitator

The maxi mum penalty inposed under this paragraph on any tax return
preparer with respect to returns filed during any cal endar year by the
tax return preparer, or on any facilitator with respect to any refund
anticipation |loan [or refund anticipation check] facilitation docunent a-
tion conpleted during any cal endar year by the facilitator nust not
exceed ten thousand dollars. Provided, however, that if a tax return
preparer or facilitator has been penalized under this paragraph for a
precedi ng calendar vyear and again fails to sign his or her name on any
return that requires the tax return preparer's signature or again fails
to sign his or her nane on any refund anticipation |oan [or refund
anticipation check] facilitation docunentation during a subsequent
cal endar vyear, then the penalty under this paragraph for each failure
will be five hundred dollars[, and no annual cap wll apply] AND AN
ANNUAL CAP OF TVEENTY- FI VE THOUSAND DOLLARS SHALL APPLY.

(4) If a tax return preparer or a facilitator fails to include the
uni que identification nunber assigned by the departnment pursuant to
subpar agraph (B) of paragraph two of subdivision (b) of this section on
any return, or any return anticipation loan [or return anticipation
check] facilitation docunmentation that requires his or her signature,
then the tax return preparer or facilitator nust pay a penalty of one
hundred dollars for each failure to include his or her unique identifi-
cation nunber. Provided, however, that this penalty can be waived only
for good cause shown by the tax return preparer or facilitator. The
maxi mum penal ty i nmposed under this paragraph on any tax return preparer
or facilitator wth respect to returns filed during any cal endar year
nmust not exceed two thousand five hundred dollars; provided, however,
that if a tax return preparer or facilitator has been penalized under
this paragraph for a precedi ng cal endar year and again fails to include
the wunique identification nunmber on one or nore returns during a subse-
guent cal endar year, then the penalty wunder this paragraph for each
failure will be tw hundred fifty dollars[, and no annual cap wll
apply] AND AN ANNUAL CAP OF FI VE THOUSAND DOLLARS SHALL APPLY.

(5) If atax return preparer, facilitator or a comercial tax return
preparati on busi ness enpl oys an individual to prepare tax returns who is
not registered with the departnment and does not possess a valid tax
preparer or facilitator registration certificate, then the tax return
preparer, facilitator or commercial tax return preparation business, as
applicable, will be subject to a penalty of five hundred dollars per
occurrence. This penalty can be waived only for good cause shown.
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(6) The penalties provided for by this subdivision nust be paid upon

notice and demand and will be assessed, collected and paid in the sane
manner as taxes under article twenty-seven of this chapter.
[(g)] (H) The provisions of this section will apply exclusively to the

registration of tax return preparers and facilitators with the depart-
ment, paynent of the registration fee if required by comercial tax
return preparers, the signing of returns and use of the unique identifi-
cation nunbers assigned by the departnment upon registration. O her
provi sions of this chapter or any other provision of law prescribing
additional requirenments applicable to tax return preparers or facilita-
tors will not be affected by the provisions of this section except as
set forth expressly herein, and will remain in full force and effect.

S 4. Subdivisions (a) and (c) of section 371 of the general business
| aw, subdivision (a) as anmended and subdivision (c) as added by section
5 of part W of chapter 59 of the | aws of 2009, are anmended to read as
fol | ows:

(a) "Facilitator” neans a person who individually or in conjunction or
cooperation with another person[: (i) solicits the execution of,] proc-
esses, receives, or accepts an application or agreenent for a refund
anticipation loan [or refund anticipation check; (ii) serves or collects
upon a refund anticipation |oan or refund anticipation check; or (iii)
in any other manner that facilitates the making of a refund anticipation
| oan or refund anticipation check]. This term excludes any enpl oyees of
a facilitator who provide only <clerical or other conparable support
services to such facilitator. THI' S TERM ALSO EXCLUDES A PERSON THAT
MAKES A REFUND ANTI Cl PATI ON LOAN OR A REFUND ANTIClI PATION CHECK, AN
AFFI LI ATE THAT IS A SERVICER FOR SUCH A PERSON, OR ANY PERSON WHO DCES
NOT HAVE DI RECT CONTACT W TH A TAXPAYER | N CONNECTI ON W TH APPLYI NG FOR
OR OBTAI Nl NG A REFUND ANTI Cl PATI ON LOAN OR A REFUND ANTI Cl PATI ON CHECK

(c) "Refund anticipation check" neans a check, stored value card, or
ot her paynment nechanism (i) [representing] CONTAI NING the proceeds of a
tax refund DEPCSI TED OR | SSUED BY THE | RS OR STATE TAXI NG AUTHORI TY | NTO
AN ACCOUNT NOT OWNED BY THE TAXPAYER; (ii) which was issued by a deposi -
tory institution or other person that received a direct deposit of the
tax refund or tax credits DI RECTLY FROM THE | RS OR STATE TAXI NG AUTHORI -
TY; and (iii) for which a fee or other consideration has been paid for
such paynent mechani sm  NOTW THSTANDI NG ANY OTHER PROVISIONS OF TH' S
PARAGRAPH, A DEPCSI T OF TAX REFUND PROCEEDS FROM THE | RS OR STATE TAXI NG
AUTHORI TY DI RECTLY TO A CHECK, STORED VALUE CARD, OR OTHER PAYMENT
| NSTRUVENT, OR BANK ACCOUNT OANED BY THE TAXPAYER |'S NOT A REFUND ANTI C-
| PATI ON CHECK.

S 5. Paragraph 2 of subdivision (b) and subdivisions (e) and (f) of
section 372 of the general business |aw, paragraph 2 of subdivision (b)
and subdi vision (e) as anmended and subdivision (f) as added by section 6
of part W of chapter 59 of the |laws of 2009, are anended to read as
fol | ows:

(2) explanations of sone of the comonly offered services and industry
jargon, such as preparation of short and |long federal forms, refund,
el ectronic filing, express nail, direct deposit, [refund anticipation
check,] refund anticipation |oan, quick, instant, rapid, fast, fee, and
i nterest;

(e) (1) Any tax preparer who advertises the availability of a refund
anticipation loan [or refund anticipation check] may not directly or
indirectly represent such a loan as a refund. Any advertisenent which
mentions a refund anticipation |loan nust state conspicuously that it is
a loan and that a fee or interest will be charged by the lending insti-
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tution. The advertisenment nust also disclose the nane of the | ending
institution.

(2) (i) Before any taxpayer enters into a refund anticipation | oan,
the tax preparer facilitating such loan shall provide the follow ng
di sclosure to the taxpayer in witing in at |east fourteen-point type:

"YOU ARE NOT REQU RED TO ENTER INTO TH' S REFUND ANTI Cl PATI ON LOAN
AGREEMENT MERELY BECAUSE YOU HAVE RECEI VED THI S | NFORMATI ON.

| F YOU DO SI GN A CONTRACT FOR A REFUND ANTI Cl PATI ON LOAN, YOU WLL BE
TAKING OUT A LOAN. YOU WLL BE RESPONSI BLE FOR REPAYMENT OF THE ENTI RE
LOAN AMOUNT AND ALL RELATED COSTS AND FEES, REGARDLESS OF HOW MJUCH MONEY
YOU ACTUALLY RECEI VE I N YOUR TAX REFUND. | F YOUR REFUND | S DELAYED, YQU
MAY HAVE TO PAY ADDI Tl ONAL COSTS.

| F YOU DO NOT TAKE OUT THI S REFUND ANTI Cl PATI ON LOAN, YOU ARE ELI G BLE
TO RECElI VE A GROSS TAX REFUND OF APPROXI MATELY $(insert anount).

I|F YOU DO TAKE OUT THI S REFUND ANTI Cl PATI ON LOAN, YOU W LL BE RESPON
SI BLE TO PAY $(insert anount) IN FEES FOR THE LOAN. AFTER THESE FEES ARE
PAI D, YOU WLL RECElI VE APPROXI MATELY $ (insert anount) AS YOUR LOAN.

THE ESTI MATED ANNUAL PERCENTAGE RATE OF YOUR REFUND ANTI Cl PATI ON LQAN
IS (insert amount)% THI S IS BASED ON THE ACTUAL AMOUNT OF TIME YOU W LL
BE LENT MONEY THROUGH THI S REFUND ANTI Cl PATI ON LOAN.

IF YOU DO TAKE OUT THI S REFUND ANTI Cl PATI ON LOAN, YOU CAN EXPECT TO
RECEI VE YOUR LOAN W THI N APPROXI MATELY TWO BUSINESS DAYS OF (insert
date).

IF YOU DO NOT TAKE OUT THI S REFUND ANTI Cl PATI ON LOAN, YOU CAN STILL
RECEI VE YOUR TAX REFUND QUI CKLY. | F YOQU FILE YOUR TAX RETURN ELECTRONM
| CALLY AND RECEIVE YOUR TAX REFUND THROUGH THE MAI L, YOU CAN EXPECT TO
RECEI VE YOUR REFUND W THI N APPROXI MATELY TWO BUSI NESS DAYS OF (insert
date). IF YOU FILE YOUR TAX RETURN ELECTRONI CALLY AND HAVE YOUR TAX
REFUND DI RECTLY DEPOSI TED | NTO A BANK ACCOUNT, YOU CAN EXPECT TO RECEI VE
YOUR REFUND W THI N APPROXI MATELY TWO BUSI NESS DAYS OF (insert date)."

(ii) [Before any taxpayer enters into an agreenent to receive a refund
anticipation check, the tax preparer facilitating the agreenent shall
provide the follow ng disclosure to the taxpayer in witing in at |east
fourteen-point type:

"YOU ARE NOT REQUI RED TO ENTER INTO THI'S REFUND ANTI Cl PATI ON CHECK
AGREEMENT MERELY BECAUSE YOU HAVE RECEI VED THI S | NFORMATION. | F YOU DO
TAKE OUT TH S REFUND ANTI Cl PATI ON CHECK, YOU W LL BE RESPONSI BLE TO PAY
$(insert amount) |IN FEES FOR THE CHECK TO BE | SSUED BY (i nsert name of
i ssuer of refund anticipation check). YOU CAN AvOD THIS FEE AND STILL
RECEI VE YOUR REFUND IN THE SAME AMOUNT OF TI ME BY HAVI NG YOUR REFUND
DI RECTLY DEPCSI TED | NTO YOUR OAN BANK ACCOUNT. YOU CAN ALSO WAIT FOR THE
FEDERAL OR STATE REFUND TO BE MAI LED TO YQOU.

| F YOU DO ENTER | NTO THI S REFUND ANTI Cl PATI ON CHECK AGREEMENT, YOU CAN
EXPECT TO RECEI VE YOUR CHECK BY APPROXI MATELY TWDO BUSINESS DAYS OF
(insert date).

| F YOU DO NOT ENTER | NTO THI S REFUND ANTI Cl PATI ON CHECK AGREEMENT, YOQU
CAN STILL RECEIVE YOUR TAX REFUND QUI CKLY. |F YOU FILE YOUR TAX RETURN
ELECTRONI CALLY AND RECEI VE YOUR TAX REFUND THROUGH THE MAIL, YOU CAN
EXPECT TO RECElI VE YOUR REFUND W THI N APPROXI MATELY TWO BUSI NESS DAYS OF
(insert date). |F YOU FILE YOUR TAX RETURN ELECTRONI CALLY AND HAVE YOUR
TAX REFUND DI RECTLY DEPCSI TED | NTO A BANK ACCOUNT, YOU CAN EXPECT TO
RECEI VE YOUR REFUND W THI N APPROXI MATELY TWO BUSI NESS DAYS OF (insert
date)."

(ii1)] It shall be the obligation of the tax preparer to conplete the
required disclosures accurately with all relevant information for each
taxpayer and to ensure that the conpleted disclosure formis signed by
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t he taxpayer before he or she enters into a refund anticipation |oan [or
a refund anticipation check], with a copy of the sane provided to the
taxpayer. The name and the wunique identification nunber of the tax
return preparer (and facilitator, if different) assigned pursuant to
section thirty-two of the tax |aw nust be included on the disclosure
form provided to the taxpayer

(f)[(1D)] If a taxpayer applies for a refund anticipation |oan, the
facilitator nmust also orally informthe taxpayer in the |anguage prima-
rily used for oral comrunications between the facilitator and taxpayer:

(1) that the product is a loan that only lasts one to two weeks;

(ii) if the tax refund is |l ess than expected, the taxpayer is |liable
for the full amount of the |oan and nust repay any difference;

(ii1) if the refund is delayed for any reason, there nay be additiona
costs, such as additional interest, that the taxpayer will have to pay;

(iv) the amount of the refund anticipation |oan fee; and

(v) the refund anticipation |oan interest rate.

[(2) If a taxpayer applies for a refund anticipation check, the faci-
litator nust also orally informthe taxpayer in the |anguage primarily
used for oral conmmunications between the facilitator and taxpayer:

(i) the amount of the refund anticipation check fee; and

(ii) that the taxpayer can receive a refund in the sane anount of tine

without a fee if the tax return is filed electronically, and the consum
er chooses direct deposit to their own personal bank account. ]
S 6. This act shall take effect imedi ately.



