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STATE OF NEW YORK

5535
2009- 2010 Regul ar Sessi ons
I N SENATE
May 14, 2009

Introduced by Sen. FOLEY -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Energy and Tel econmuni -
cations

AN ACT to amend the public service law and the state adm nistrative
procedure act, in relation to ex parte conmmunications before the
public service conmm ssion

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public service law is anended by adding a new section
20-a to read as foll ows:

S 20-A EX PARTE COMWUNI CATIONS. 1. A COW SSI ONER OR ANY EMPLOYEE OF
THE DEPARTMENT WHO | S ASSI GNED TO RENDER A DECI SI ON OR TO MAKE FI NDI NGS
OF FACT AND CONCLUSI ONS OF LAWI N AN ADJUDI CATORY PROCEEDI NG BEFORE THE
COW SSI ON SHALL NOT COVMMUNI CATE, DI RECTLY OR | NDI RECTLY, | N CONNECTI ON
WTH ANY | SSUE OF FACT OR OF LAW W TH ANY PERSON, PARTY, OR THE REPRE-
SENTATI VE OF ANY PARTY, EXCEPT UPON NOTICE AND OPPORTUNITY FOR ALL
PARTIES TO PARTIClI PATE. PROVI DED, HOAEVER, THAT ANY SUCH COVWM SSI ONER
(A) MAY COVWUNI CATE W TH OTHER COVMM SSI ONERS, AND (B) MAY HAVE THE AID
AND ADVI CE OF AGENCY STAFF OTHER THAN STAFF WHI CH HAS BEEN OR | S ENGAGED
IN THE | NVESTI GATI VE OR PROSECUTI NG FUNCTI ONS | N CONNECTI ON W TH THE
CASE UNDER CONSI DERATI ON OR A FACTUALLY RELATED CASE.

2. A PARTY I N AN ADJUDI CATORY PROCEEDI NG BEFORE THE COVMM SSI ON OR THE
REPRESENTATI VE OF ANY SUCH PARTY SHALL NOT COVWUNI CATE, DI RECTLY OR
| NDI RECTLY, | N CONNECTION WTH ANY ISSUE OF FACT OR OF LAW WTH A
COW SSI ONER OR ANY EMPLOYEE OF THE DEPARTMENT WHO | S ASSI GNED TO RENDER
A DECISION OR TO MAKE FI NDI NGS OF FACT AND CONCLUSI ONS OF LAWI N SUCH
ADJUDI CATORY PROCEEDI NG EXCEPT UPON NOTICE AND OPPORTUNITY FOR ALL
PARTI ES TO PARTI Cl PATE.

3. | F THE COW SSI ONER OR ANY EMPLOYEE OF THE DEPARTMENT SHALL RECEI VE
ANY COVMUNI CATION, ORAL OR WRITTEN, CONTRARY TO THE PROHI BI TI ONS I N
SUBDI VI SIONS ONE AND TWO OF THI S SECTION, HE OR SHE SHALL MAKE A RECORD

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OF SUCH COVMUNI CATI ON AND FI LE SUCH RECORD PROMPTLY W TH THE SECRETARY
OF THE COW SSI ON. THE SECRETARY OF THE COWM SSI ON SHALL SERVE COPI ES OF
SUCH RECORD ON EACH PARTY TO THE ADJUDI CATORY PROCEEDI NG ANY PARTY NMAY
PETI TI ON THE COVM SSI ON FOR SUCH SANCTI ONS AGAI NST A PARTY THAT HAS MADE
SUCH COVMUNI CATI ON CONTRARY TO THE PROH BI TION I N SUBDI VI SI ON TWO OF
THI'S SECTI ON AS MAY BE JUST IN THE ClRCUMSTANCES. ANY VICOLATION OF
SUBDIVISION TWO OF THIS SECTION SHALL BE SUBJECT TO THE PENALTY
PROVI SI ONS | N SECTI ON TVWENTY- FI VE OF THI S ARTI CLE

4. FOR THE PURPCSES OF THI' S SECTI ON THE TERM " ADJUDI CATORY PROCEEDI NG'
SHALL BE DEFI NED AS | N SUBDI VI SI ON THREE OF SECTI ON ONE HUNDRED TWDO OF
THE STATE ADM NI STRATI VE PROCEDURE ACT, EXCEPT THAT THI S SECTI ON SHALL
NOT APPLY TO PROCEEDI NGS TO DETERM NE APPLI CATI ONS FOR | NI TI AL LI CENSES
FOR PUBLI C UTILI TI ES OR CARRI ERS

S 2. Subdivision 2 of section 307 of the state admi nistrative proce-
dure act is anended to read as foll ows:

2. Unless required for the disposition of ex parte matters authorized
by Iaw, nenbers or enployees of an agency assigned to render a decision
or to make findings of fact and conclusions of law in an adjudicatory
proceedi ng shall not conmunicate, directly or indirectly, in connection
with any issue of fact, with any person or party, nor, in connection
with any issue of law, with any party or his representative, except upon
notice and opportunity for all parties to participate. Any such agency
menber (a) nmay communi cate with other nenbers of the agency, and (b) my
have the aid and advice of agency staff other than staff which has been
or is engaged in the investigative or prosecuting functions in
connection with the case under consideration or factually rel ated case.

Thi s subdi vi sion does not apply [(a) in determining applications for
initial | i censes for public wutilities or carriers; or (b)] to
proceedi ngs [involving the validity or application of rates, facilities,
or practices of public utilities or carriers] BEFORE THE PUBLI C SERVICE
COW SSI ON.

S 3. This act shall take effect imrediately and shall apply to al
proceedi ngs instituted after such effective date; provided, however,
that with respect to proceedings in process prior to such effective
date, this act shall apply as of the date specified in an order of the
public service comission in response to the notion of any party, or
ninety days after such effective date, whichever is earlier



