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STATE OF NEW YORK

5472--A
2009- 2010 Regul ar Sessi ons
I N SENATE
May 8, 2009

Introduced by Sens. BRESLIN, DUANE, DI LAN, ESPADA, HASSELL- THOVPSON,

ONCORATO, SAMPSQN, STAVI SKY -- (at request of the Governor) -- read
twice and ordered printed, and when printed to be cormitted to the
Committee on I nsurance -- commttee discharged, bill anended, ordered

reprinted as anmended and reconmtted to said comittee

AN ACT to anend the insurance |aw and the public health law, in relation
to providing enhanced consumer and provider protections; in relation
to referrals to specialists and grievance procedures; in relation to
credits or dividends; in relation to provider contracts and provider
credentialing; in relation to overpaynment recovery; in relation to
external appeals; in relation to pronpt paynent of clainms; in relation
to participation status of health care providers; inrelation to
utilization review tinmefranmes; and to anmend chapter 451 of the | aws of
2007 amending the public health law, the social services law and the
insurance law, relating to providing enhanced consurmer and provider
protections, in relation to the effectiveness thereof

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The insurance | aw is anmended by adding a new section 316
to read as foll ows:

S 316. ELECTRONI C FI LI NGS. NOTW THSTANDI NG SUBDI VI SI ON ONE OF SECTI ON
THREE HUNDRED FIVE OF THE STATE TECHNOLOGY LAW THE SUPERI NTENDENT MAY
PROMULGATE REGULATI ONS TO REQUI RE AN | NSURER OR OTHER PERSON OR ENTITY
MAKING A FILING OR SUBM SSI ON W TH THE SUPERI NTENDENT PURSUANT TO THI S
CHAPTER TO SUBM T THE FILING OR SUBM SSION TO THE SUPERI NTENDENT BY
ELECTRONI C MEANS. SHOULD THE SUPERI NTENDENT REQUI RE THAT A FI LING OR
SUBM SSI ON BE MADE BY ELECTRONI C MEANS, AN I NSURER OR OTHER PERSON OR
ENTITY AFFECTED THEREBY MAY SUBM T A REQUEST TO THE SUPERI NTENDENT FOR
AN EXEMPTI ON FROM THE ELECTRONI C FI LI NG REQUI REMENT UPON A DEMONSTRATI ON
OF UNDUE HARDSHI P, | MPRACTI CABILITY, OR GOOD CAUSE, SUBJECT TO THE
APPROVAL OF THE SUPERI NTENDENT

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD12014- 13- 9
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S 2. Subparagraph (G of paragraph 1 of subsection (d) of section 3216
of the insurance law is anended to read as foll ows:

(G PROOFS OF LGCsS: Witten proof of |loss nmust be furnished to the
insurer at its said office in case of claim for loss for which this
policy provides any periodic paynent contingent upon continuing |oss
within ninety days after the termnation of the period for which the
insurer is liable and in case of claimfor any other loss within [nine-
ty] ONE HUNDRED TWENTY days after the date of such loss. Failure to
furnish such proof wthin the time required shall not invalidate nor
reduce any claimif it was not reasonably possible to give proof wthin
such time, provided such proof is furnished as soon as reasonably possi -
ble and in no event, except in the absence of |egal capacity, |ater than
one year fromthe time proof is otherw se required.

S 3. Subsections (g) and (h) of section 3217-b of the insurance |aw,
subsection (g) as relettered by chapter 586 of the laws of 1998, are
relettered subsections (h) and (i) and a new subsection (g) is added to
read as foll ows:

(G (1) NO INSURER SHALL | MPLEMENT AN ADVERSE REI MBURSEMENT CHANGE TO A
CONTRACT WTH A HEALTH CARE PROFESSI ONAL THAT | S OTHERW SE PERM TTED BY
THE CONTRACT, UNLESS, PRIOR TO THE EFFECTI VE DATE OF THE CHANGE, THE
| NSURER G VES THE HEALTH CARE PROFESSI ONAL WTH WHOM THE | NSURER HAS
DI RECTLY CONTRACTED AND WHO |S | MPACTED BY THE ADVERSE REI MBURSEMENT
CHANGE, AT LEAST NI NETY DAYS WRITTEN NOTICE OF THE CHANGE. |F THE
CONTRACTI NG HEALTH CARE PROFESSI ONAL OBJECTS TO THE CHANGE THAT IS THE
SUBJECT OF THE NOTI CE BY THE | NSURER, THE HEALTH CARE PROFESSI ONAL NMAY,
W TH N THI RTY DAYS OF THE DATE OF THE NOTI CE, G VE WRI TTEN NOTI CE TO THE
| NSURER TO TERM NATE HI'S OR HER CONTRACT W TH THE | NSURER EFFECTI VE UPON
THE | MPLEMENTATI ON DATE OF THE ADVERSE RElI MBURSEMENT CHANGE. FOR THE
PURPCSES OF THI S SUBSECTI ON, THE TERM "ADVERSE REI MBURSEMENT CHANGE"
SHALL MEAN A PROPCSED CHANGE THAT COULD REASONABLY BE EXPECTED TO HAVE A
MATERI AL ADVERSE | MPACT ON THE AGGREGATE LEVEL OF PAYMENT TO A HEALTH
CARE PROFESSI ONAL, AND THE TERM "HEALTH CARE PROFESSI ONAL" SHALL MEAN A
HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED OR CERTI FI ED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW THE NOTI CE PROVI SIONS REQUI RED BY
THI'S SUBSECTI ON SHALL NOT APPLY WHERE: (A) SUCH CHANGE | S OTHERW SE
REQUI RED BY LAW REGULATI ON OR APPLI CABLE REGULATORY AUTHORITY, OR IS
REQU RED AS A RESULT OF CHANGES | N FEE SCHEDULES, RElI MBURSEMENT METHOD-
OLOGY OR PAYMENT POLI Cl ES ESTABLI SHED BY A GOVERNMENT AGENCY OR BY THE
AVERI CAN MEDI CAL  ASSCCI ATION'S CURRENT PROCEDURAL TERM NOLOGY ( CPT)
CODES, REPORTI NG GUI DELI NES AND CONVENTIONS; OR (B) SUCH CHANGE IS
EXPRESSLY PROVI DED FOR UNDER THE TERMS OF THE CONTRACT BY THE | NCLUSI ON
OF OR REFERENCE TO A SPECI FI C FEE OR FEE SCHEDULE, REI MBURSEMENT METHOD-
OLOGY OR PAYMENT POLI CY | NDEXI NG MECHANI SM

(2) NOTHING IN THI' S SUBSECTI ON SHALL CREATE A PRI VATE RI GHT OF ACTI ON
ON BEHALF OF A HEALTH CARE PROFESSI ONAL AGAINST AN |INSURER FOR
VI OLATI ONS OF THI' S SUBSECTI ON.

S 4. The insurance law is anended by adding a new section 3217-d to
read as foll ows:

S 3217-D. GRIEVANCE PROCEDURE AND ACCESS TO SPECI ALTY CARE. (A AN
| NSURER THAT | SSUES A COVPREHENSI VE POLI CY THAT UTILIZES A NETWORK OF
PROVI DERS AND IS NOT A MANAGED CARE HEALTH | NSURANCE CONTRACT AS DEFI NED
IN SUBSECTION (C) OF SECTION FOUR THOUSAND ElI GHT HUNDRED ONE OF THI S
CHAPTER SHALL ESTABLI SH AND MAI NTAIN A GRI EVANCE PROCEDURE CONSI STENT
W TH THE REQUI REMENTS OF SECTI ON FOUR THOUSAND ElI GHT HUNDRED TWO OF THI S
CHAPTER.
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(B) AN INSURER THAT |SSUES A COWPREHENSI VE POLI CY THAT UTI LI ZES A
NETWORK OF PROVI DERS AND | S NOT A MANAGED CARE HEALTH | NSURANCE CONTRACT
AS DEFI NED I N SUBSECTI ON (C) OF SECTI ON FOUR THOUSAND ElI GHT HUNDRED ONE
OF TH S CHAPTER AND REQUI RES THAT SPECI ALTY CARE BE PROVI DED PURSUANT TO
A REFERRAL FROM A PRI MARY CARE PROVI DER SHALL PROVI DE ACCESS TO SUCH
SPECI ALTY CARE CONSI STENT W TH THE REQUI REMENTS OF SUBSECTIONS (B), (O
AND (D) OF SECTION FOUR THOUSAND ElI GHT HUNDRED FOUR OF TH S CHAPTER;
PROVI DED, HOWEVER, THAT NOTHI NG IN THI S SECTI ON SHALL BE CONSTRUED TO
REQU RE THAT AN |INSURER, OR A PRI MARY CARE PROVI DER ON BEHALF OF THE
| NSURER, MAKE A REFERRAL TO A PROVIDER THAT IS NOT IN THE |INSURER S
NETWORK.

(© AN INSURER THAT |SSUES A COWPREHENSI VE POLI CY THAT UTI LI ZES A
NETWORK OF PROVI DERS AND | S NOT A MANAGED CARE HEALTH | NSURANCE CONTRACT
AS DEFI NED I N SUBSECTI ON (C) OF SECTI ON FOUR THOUSAND ElI GHT HUNDRED ONE
O TH S CHAPTER SHALL PROVI DE ACCESS TO TRANSI Tl ONAL CARE CONSI STENT
W TH THE REQUI REMENTS OF SUBSECTIONS (E) AND (F) OF SECTION FOUR THOU-
SAND El GHT HUNDRED FOUR OF THI S CHAPTER

S 5. Paragraph 9 of subsection (a) of section 3221 of the insurance
law i s amended to read as foll ows:

(9) That in the case of claimfor loss of tine for disability, witten
proof of such loss nmust be furnished to the insurer within thirty days
after the conmencenent of the period for which the insurer is liable,
and that subsequent witten proofs of the continuance of such disability
nmust be furnished to the insurer at such intervals as the insurer my
reasonably require, and that in the case of claimfor any other |oss,
witten proof of such loss nmust be furnished to the insurer wthin
[ ni nety] ONE HUNDRED TWENTY days after the date of such loss. Failure to
furnish such proof within such tinme shall not invalidate or reduce any
claimif it shall be shown not to have been reasonably possible to
furnish such proof within such tinme, provided such proof was furnished
as soon as reasonably possible.

S 6. The openi ng paragraph and subsections (a) and (b) of section
3224-a of the insurance |aw, as anended by chapter 666 of the | aws of
1997, are anended to read as foll ows:

In the processing of all health care clains submtted under contracts
or agreenents issued or entered into pursuant to TH'S ARTICLE AND arti -
cles [thirty-two,] forty-two [and], forty-three AND FORTY-SEVEN of this
chapter and article forty-four of the public health aw and all bills
for health care services rendered by health care providers pursuant to
such contracts or agreenents, any insurer or organization or corporation
licensed or certified pursuant to article forty-three OR FORTY- SEVEN of
this chapter or article forty-four of the public health | aw shall adhere
to the foll ow ng standards:

(a) Except in a case where the obligation of an insurer or an organ-
ization or corporation licensed or certified pursuant to article forty-
three OR FORTY-SEVEN of this chapter or article forty-four of the public
health law to pay a claimsubmtted by a policyhol der or person covered
under such policy ("COVERED PERSON') or make a paynent to a health care
provider is not reasonably clear, or when there is a reasonable basis
supported by specific information available for review by the super-
i ntendent that such claimor bill for health care services rendered was
submtted fraudulently, such insurer or organization or corporation
shall pay the claimto a policyholder or covered person or nake a
paynent to a health care provider within [forty-five] TH RTY days of
receipt of a claimor bill for services rendered THAT IS TRANSM TTED VI A
THE | NTERNET OR ELECTRONIC MAIL, OR FORTY-FIVE DAYS OF RECEIPT OF A
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CLAIM OR BILL FOR SERVI CES RENDERED THAT IS SUBM TTED BY OTHER MEANS,
SUCH AS PAPER OR FACSI M LE

(b) I'n a case where the obligation of an insurer or an organi zation or
corporation licensed or certified pursuant to article forty-three OR
FORTY- SEVEN of this chapter or article forty-four of the public health
law to pay a claimor nake a paynment for health care services rendered
is not reasonably clear due to a good faith dispute regarding the eligi-
bility of a person for coverage, the liability of another insurer or
corporation or organization for all or part of the claim the anount of
the claim the benefits covered under a contract or agreenment, or the
manner in which services were accessed or provided, an insurer or organ-
ization or corporation shall pay any undi sputed portion of the claimin
accordance with this subsection and notify the policyholder, covered
person or health care provider in witing within thirty cal endar days of
the receipt of the claim

(1) that it 1is not obligated to pay the claimor make the nedica
paynent, stating the specific reasons why it is not liable; or

(2) to request all additional information needed to determine |iabil-
ity to pay the claimor nake the health care paynent.

Upon receipt of the information requested in paragraph two of this
subsection or an appeal of a claimor bill for health care services
denied pursuant to paragraph one of this subsection, an insurer or
organi zation or corporation licensed OR CERTIFIED pursuant to article
forty-three OR FORTY-SEVEN of this chapter or article forty-four of the
public health law shall conmply with subsection (a) of this section.

S 7. The insurance law is anended by adding a new section 3224-c to
read as foll ows:

S 3224-C. COORDI NATI ON OF BENEFI TS. AN | NSURER OR ORGANI ZATI ON OR
CORPORATI ON LI CENSED OR CERTI FI ED PURSUANT TO ARTICLE FORTY-THREE OR
FORTY-SEVEN OF THIS CHAPTER OR ARTI CLE FORTY- FOUR OF THE PUBLI C HEALTH
LAW SHALL NOT DENY A CLAIM EITHER IN WHOLE OR IN PART, ON THE BASIS
THAT | T |I'S COORDI NATI NG BENEFI TS AND ANOTHER | NSURER OR ORGANI ZATI ON OR
CORPORATI ON OR OTHER ENTITY IS LI ABLE FOR THE PAYMENT OF THE CLAIM
UNLESS | T HAS A REASONABLE BASI S TO BELI EVE THAT THE | NSURED HAS OTHER
HEALTH | NSURANCE COVERAGE WVHICH IS PRI MARY FOR THAT BENEFIT. |F AN
| NSURER OR ORGANI ZATI ON OR CORPORATI ON DOES NOT HAVE CURRENT | NFORVATI ON
FROM THE | NSURED REGARDI NG OTHER COVERAGE, AND REQUESTS SUCH | NFORVATI ON
I N ACCORDANCE W TH SUBSECTI ON (B) OF SECTI ON THREE THOUSAND TWO HUNDRED
TVENTY- FOUR-A OF THI 'S ARTI CLE, AND NO |INFORMATION IS RECEIVED WTH N
FORTY-FI VE DAYS, THE CLAIM SHALL BE ADJUDI CATED PROVI DED, HOWEVER, THE
CLAIM SHALL NOT BE DENIED BASED ON THE |NSURER, OR ORGANI ZATION OR
CORPORATI ON NOT HAVI NG RECEI VED SUCH | NFORMATI ON.

S 8. Subsection (c) of section 3224-a of the insurance |aw, as anmended
by chapter 666 of the |aws of 1997, is anended to read as foll ows:

(c) [Each] (1) EXCEPT AS PROVI DED | N PARAGRAPH TWO OF THI S SUBSECTI ON
EACH claim or bill for health care services processed in violation of
this section shall constitute a separate violation. In addition to the
penalties provided in this chapter, any insurer or organization or
corporation that fails to adhere to the standards contained in this
section shall be obligated to pay to the health care provider or person
submtting the claim in full settlenent of the claimor bill for health
care services, the amobunt of the claim or health care paynent plus
interest on the anobunt of such claimor health care paynent of the
greater of the rate equal to the rate set by the conm ssioner of taxa-
tion and finance for corporate taxes pursuant to paragraph one of
subsection (e) of section one thousand ninety-six of the tax law or
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twel ve percent per annum to be conputed fromthe date the claimor
health care paynment was required to be nmade. When the anount of interest
due on such a claimis less then two dollars, and insurer or organiza-
tion or corporation shall not be required to pay interest on such claim

(2) WHERE A VI OLATION OF THI' S SECTION IS DETERM NED BY THE SUPERI NTEN-
DENT AS A RESULT OF THE SUPERI NTENDENT' S OAN | NVESTI GATI ON, EXAM NATI ON,
AUDIT OR I NQUIRY, AN | NSURER OR ORGANI ZATI ON OR CORPORATI ON LI CENSED OR
CERTI FI ED PURSUANT TO ARTI CLE FORTY- THREE OR FORTY- SEVEN OF THI S CHAPTER
OR ARTI CLE FORTY-FOUR OF THE PUBLI C HEALTH LAW SHALL NOT BE SUBJECT TO A
ClVIL PENALTY PRESCRI BED | N PARAGRAPH ONE OF THIS SUBSECTION, |F THE
SUPERI NTENDENT DETERM NES THAT THE | NSURER OR ORGANI ZATI ON OR CORPO
RATI ON HAS OTHERW SE PROCESSED AT LEAST NI NETY-ElI GHT PERCENT OF THE
CLAIMS SUBM TTED IN A CALENDAR YEAR I N COWPLI ANCE WTH THI S SECTI ON;
PROVI DED, HOWEVER, NOTHI NG I N TH S PARAGRAPH SHALL LIMT, PRECLUDE OR
EXEMPT AN | NSURER OR ORGANI ZATI ON OR CORPCORATI ON FROM PAYMENT OF A CLAI M
AND PAYMENT OF | NTEREST PURSUANT TO THI S SECTION. THI S PARAGRAPH SHALL
NOT APPLY TO VI OLATI ONS OF THI S SECTI ON DETERM NED BY THE SUPERI NTENDENT
RESULTI NG FROM | NDI VI DUAL COVPLAI NTS SUBM TTED TO THE SUPERI NTENDENT BY
HEALTH CARE PROVI DERS OR POLI CYHOLDERS.

S 9. Section 3224-a of the insurance |aw is anmended by addi ng two new
subsections (g) and (h) to read as foll ows:

(G TIME PERIOD FOR SUBM SSION OF CLAIMS. (1) EXCEPT AS OTHERW SE
PROVIDED BY LAW HEALTH CARE CLAIMS MJST BE I NI TIALLY SUBM TTED BY
HEALTH CARE PROVI DERS W THI N ONE HUNDRED TWENTY DAYS AFTER THE DATE OF
SERVICE TO BE VALID AND ENFORCEABLE AGAI NST AN | NSURER OR ORGANI ZATI ON
OR CORPORATI ON LI CENSED OR CERTI FI ED PURSUANT TO ARTI CLE FORTY- THREE OR
ARTI CLE FORTY-SEVEN OF TH' S CHAPTER OR ARTI CLE FORTY- FOUR OF THE PUBLI C
HEALTH LAW PROVI DED, HOWNEVER, THAT NOTHING IN TH'S SUBSECTI ON SHALL
PRECLUDE THE PARTI ES FROM AGREEI NG TO A TI ME PERI OD OR OTHER TERMS WHI CH
ARE MORE FAVORABLE TO THE HEALTH CARE PROVI DER. PROVI DED FURTHER THAT,
| N CONNECTION W TH CONTRACTS BETWEEN ORGANI ZATI ONS OR CORPORATI ONS
LI CENSED OR CERTI FI ED PURSUANT TO ARTI CLE FORTY- THREE OF THI S CHAPTER OR
ARTI CLE FORTY-FOUR OF THE PUBLI C HEALTH LAW AND HEALTH CARE PROVI DERS
FOR THE PROVISION OF SERVICES PURSUANT TO SECTION THREE HUNDRED
SI XTY-FOUR-J OR THREE HUNDRED SI XTY- NI NE- EE OF THE SOCI AL SERVI CES LAW
OR TITLE | -A OF ARTI CLE TWENTY-FI VE OF THE PUBLIC HEALTH LAW NOTH NG
HEREIN SHALL BE DEEMED: (1) TO PRECLUDE THE PARTI ES FROM AGREEI NG TO A
DI FFERENT TI ME PERI OD BUT I N NO EVENT LESS THAN NI NETY DAYS; OR (Il) TO
SUPERSEDE CONTRACT PROVI SIONS I N EXI STENCE AT THE TI ME THI S SUBSECTI ON
TAKES EFFECT EXCEPT TO THE EXTENT THAT SUCH CONTRACTS |IMPOSE A TIME
PERI OD OF LESS THAN NI NETY DAYS.

(2) TH'S SUBSECTI ON SHALL NOT ABROGATE ANY RI GHT OR REDUCE OR LIM T
ANY ADDI TI ONAL TI ME PERI OD FOR CLAI M SUBM SSI ON PROVI DED BY LAW OR REGU-
LATI ON SPECI FI CALLY APPLI CABLE TO COORDI NATION OF BENEFITS |IN EFFECT
PRI OR TO THE EFFECTI VE DATE OF THI S SUBSECTI ON.

(H (1) AN INSURER OR ORGANI ZATI ON OR CORPORATI ON LI CENSED OR CERTI -
FI ED PURSUANT TO ARTI CLE FORTY-THREE OR ARTICLE FORTY-SEVEN OF THI'S
CHAPTER OR ARTICLE FORTY-FOUR OF THE PUBLI C HEALTH LAW SHALL PERM T A
PARTI Cl PATI NG HEALTH CARE PROVI DER TO REQUEST RECONSI DERATI ON OF A CLAI M
THAT IS DENI ED EXCLUSI VELY BECAUSE | T WAS UNTI MELY SUBM TTED PURSUANT TO
SUBSECTION (G OF THI S SECTI ON. THE | NSURER OR ORGANI ZATION OR CORPO
RATI ON SHALL PAY SUCH CLAI M PURSUANT TO THE PROVI SI ONS OF PARAGRAPH TWD
OF TH'S SUBSECTION | F THE HEALTH CARE PROVIDER CAN DEMONSTRATE BOTH
THAT: (1) THE HEALTH CARE PROVI DER' S NON- COVPLI ANCE WAS A RESULT OF AN
UNUSUAL OCCURRENCE; AND (I1) THE HEALTH CARE PROVI DER HAS A PATTERN OR
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PRACTICE OF TIMELY SUBM TTI NG CLAI M5 | N COVPLI ANCE W TH SUBDI VI SION (G
OF THI' S SECTI ON.

(2) AN INSURER OR ORGANI ZATI ON OR CORPORATI ON LI CENSED OR CERTI FI ED
PURSUANT TO ARTI CLE FORTY- THREE OR ARTI CLE FORTY-SEVEN OF TH S CHAPTER
OR ARTI CLE FORTY-FOUR OF THE PUBLI C HEALTH LAW MAY REDUCE THE RElI MBURSE-
MENT DUE TO A HEALTH CARE PROVI DER FOR AN UNTI MELY CLAI M THAT OTHERW SE
MEETS THE REQUI REMENTS OF PARAGRAPH ONE OF THI'S SUBSECTI ON BY AN  AMOUNT
NOT TO EXCEED TWENTY-FIVE PERCENT OF THE AMOUNT THAT WOULD HAVE BEEN
PAI D HAD THE CLAI M BEEN SUBM TTED I N A TI MELY MANNER; PROVI DED, HOWEVER,
THAT NOTHING I N THI S SUBSECTI ON SHALL PRECLUDE A HEALTH CARE PROVI DER
AND AN | NSURER OR ORGANI ZATI ON OR CORPORATI ON FROM AGREEI NG TO A LESSER
REDUCTI ON. THE PROVI SIONS OF THI S SUBSECTI ON SHALL NOT APPLY TO ANY
CLAI M SUBM TTED THREE HUNDRED SI XTY- FI VE DAYS AFTER THE DATE OF SERVI CE,
IN WH CH CASE THE | NSURER OR ORGANI ZATI ON OR CORPORATI ON MAY DENY THE
CLAIM I N FULL.

S 10. Subsection (b) of section 3224-b of the insurance |aw, as added
by chapter 551 of the laws of 2006, is anended to read as foll ows:

(b) Overpaynments to [physicians] HEALTH CARE PROVI DERS. (1) Oher
than recovery for duplicate paynents, a health plan shall provide thirty
days witten notice to [physicians] HEALTH CARE PROVI DERS before engag-
ing in additional overpaynent recovery efforts seeking recovery of the
over paynent of clainms to such [physicians] HEALTH CARE PROVI DERS. Such
notice shall state the patient nane, service date, paynent anount,
proposed adjustnment, and a reasonably specific explanation of the
proposed adj ust nent .

(2) A HEALTH PLAN SHALL PROVI DE A HEALTH CARE PROVI DER W TH THE OPPOR-
TUNITY TO CHALLENGE AN OVERPAYMENT RECOVERY, | NCLUDI NG THE SHARI NG OF
CLAI M5 | NFORVATI ON, AND SHALL ESTABLI SH WRI TTEN PCOLI CI ES AND PROCEDURES
FOR HEALTH CARE PROVI DERS TO FOLLOW TO CHALLENGE AN OVERPAYNMENT RECOV-
ERY. SUCH CHALLENGE SHALL SET FORTH THE SPECI FI C GROUNDS ON WHI CH THE
PROVI DER | S CHALLENG NG THE OVERPAYMENT RECOVERY.

(3) A health plan shall not initiate overpaynent recovery efforts nore
than twenty-four nonths after the original paynent was received by a
[ physi ci an] HEALTH CARE PROVI DER. [ Provi ded, however, that] HOMNEVER, no
such time limt shall apply to overpaynent recovery efforts [which] THAT
are: (i) based on a reasonable belief of fraud or other intentional
m sconduct, or abusive billing, (ii) required by, or initiated at the
request of, a self-insured plan, or (iii) required OR AUTHORI ZED by a
state or federal governnent program OR COVERAGE THAT | S PROVI DED BY TH S
STATE OR A MUNI Cl PALI TY THEREOF TO | TS RESPECTI VE EMPLOYEES, RETI REES OR
MEMBERS. Notwithstanding the aforenentioned tine limtations, in the
event that a [physician] HEALTH CARE PROVI DER asserts that a health plan
has underpaid a claimor clains, the health plan may defend or set off
such assertion of underpaynent based on overpaynents going back in tine
as far as the clained underpaynent. For purposes of this paragraph,
"abusive billing" shall be defined as a billing practice which results
in the subm ssion of clainms that are not consistent with sound fiscal,
busi ness, or nedical practices and at such frequency and for such a
period of time as to reflect a consistent course of conduct.

(4) FOR THE PURPCSES OF THI S SUBSECTI ON THE TERM "HEALTH CARE PROVI D-
ER' SHALL MEAN AN ENTI TY LI CENSED OR CERTI FI ED PURSUANT TO ARTI CLE TVEEN-
TY-EIGHT, TH RTY-SIX OR FORTY OF THE PUBLIC HEALTH LAW A FACILITY
LI CENSED PURSUANT TO ARTI CLE NI NETEEN, THI RTY-ONE OR THI RTY-TWO OF THE
MENTAL HYA ENE LAW OR A HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED
OR CERTI FI ED PURSUANT TO TI TLE ElI GHT OF THE EDUCATI ON LAW
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[(3)] (5) Nothing in this section shall be deened to linmt [an insur-
er's] A HEALTH PLAN S right to pursue recovery of overpaynents that
occurred prior to the effective date of this section where the [insurer]
HEALTH PLAN has provided the [physician] HEALTH CARE PROVIDER wth
notice of such recovery efforts prior to the effective date of this
secti on.

S 11. Subparagraph (B) of paragraph 2 of subsection (e) of section
3231 of the insurance |aw, as added by chapter 501 of the |laws of 1992,
is amended to read as foll ows:

(B) Each cal endar year, an insurer shall return, in the form of aggre-
gate benefits for each policy form filed pursuant to the alternate
procedure set forth in this paragraph at |east seventy-five percent of
the aggregate prem uns collected for the policy formduring that cal en-
dar year. Insurers shall annually report, no |ater than May first of
each year, the loss ratio calculated pursuant to this paragraph for each
such policy formfor the previous cal endar year. In each case where the
loss ratio for a policy form fails to conply with the seventy-five
percent loss ratio requirenment, the insurer shall issue a dividend or
credit against future premiuns for all policy holders with that policy
formin an amobunt sufficient to assure that the aggregate benefits paid
in the previous cal endar year plus the anount of the dividends and cred-
its shall equal seventy-five percent of the aggregate prem uns coll ected
for the policy formin the previous cal endar year. The dividend or cred-
it shall be issued to each policy HOLDER WHO HAD A PCLI CY which was in
effect [as of Decenber thirty-first of] AT ANY TIME DURI NG the applica-
ble year [and remains in effect as of the date the dividend or credit is
issued]. THE DI VIDEND OR CREDI T SHALL BE PRORATED BASED ON THE DI RECT
PREM UMS EARNED FOR THE APPLI CABLE YEAR AMONG ALL POLI CY HOLDERS ELId -
BLE TO RECEI VE SUCH DI VIDEND OR CREDI T. AN | NSURER SHALL MAKE A REASON
ABLE EFFORT TO | DENTI FY THE CURRENT ADDRESS OF, AND | SSUE DI VI DENDS OR
CREDI TS TO, FORMER POLI CY HOLDERS ENTI TLED TO THE DI VIDEND OR CREDIT.
AN |INSURER SHALL, W TH RESPECT TO DI VI DENDS OR CREDI TS TO WHI CH FORMER
POLI CY HOLDERS THAT THE | NSURER |I'S UNABLE TO | DENTI FY AFTER A REASONABLE
EFFORT WOULD OTHERW SE BE ENTI TLED, HAVE THE OPTI ON, AS DEEMED ACCEPTA-
BLE BY THE SUPERI NTENDENT, OF PROSPECTI VELY ADJUSTI NG PREM UM RATES BY
THE AMOUNT OF SUCH DI VIDENDS OR CREDITS, |SSU NG THE AMOUNT OF SUCH
DI VIDENDS OR CREDITS TO EXI STI NG POLI CY HOLDERS, DEPOSI TI NG THE AMOUNT
OF SUCH DI VI DENDS OR CREDI TS I N THE FUND ESTABLI SHED PURSUANT TO SECTI ON
FOUR THOUSAND THREE HUNDRED TWENTY- TWO- A OF THI S CHAPTER, OR UTI LI ZI NG
ANY OTHER METHOD WHI CH OFFSETS THE AMOUNT OF SUCH DI VI DENDS OR CREDI TS.
Al'l dividends and credits nust be distributed by Septenber thirtieth of
the vyear following the calendar year in which the loss ratio require-
nments were not satisfied. The annual report required by this paragraph
shall include an insurer's calculation of the dividends and credits, as
wel | as an explanation of the insurer's plan to issue dividends or cred-
its. The instructions and format for calculating and reporting |oss
rati os and issuing dividends or credits shall be specified by the super-
i ntendent by regulation. Such regulations shall include provisions for
the distribution of a dividend or credit in the event of cancellation or
term nation by a policy hol der.

S 12. Subsection (i) of section 3216 of the insurance law is anended
by addi ng a new paragraph 26 to read as foll ows:

(26) (A) NO MANAGED CARE HEALTH | NSURANCE POLI CY THAT PROVI DES COVERAGE
FOR HOSPI TAL, MEDI CAL OR SURGA CAL CARE SHALL PROVI DE THAT SERVICES OF A
PARTI Cl PATI NG HOSPI TAL W LL BE COVERED AS QUT- OF- NETWORK SERVI CES SOLELY
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ON THE BASI S THAT THE HEALTH CARE PROVIDER ADM TTING OR RENDERI NG
SERVI CES TO THE I NSURED |I'S NOT A PARTI Cl PATI NG PROVI DER

(B) NO MANAGED CARE HEALTH | NSURANCE POLI CY THAT PROVI DES COVERAGE FOR
HOSPI TAL, MEDICAL OR SURG CAL CARE SHALL PROVI DE THAT SERVICES OF A
PARTI Cl PATI NG HEALTH CARE PROVIDER WLL BE COVERED AS QUT- OF- NETWORK
SERVICES SCOLELY ON THE BASIS THAT THE SERVICES ARE RENDERED IN A
NON- PARTI CI PATI NG HOSPI TAL.

(O FOR PURPOSES OF THI S PARAGRAPH, A "HEALTH CARE PROVIDER' IS A
HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED OR CERTI FI ED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW OR A HEALTH CARE PROFESSI ONAL COVPAR-
ABLY LI CENSED, REQ STERED OR CERTI FI ED BY ANOTHER STATE.

(D) FOR PURPCSES OF THI S PARAGRAPH, A "MANAGED CARE HEALTH | NSURANCE
POLICY" IS A POLICY THAT REQUI RES THAT SERVI CES BE PROVI DED BY A PROVI D-
ER PARTI Cl PATING I N THE | NSURER S NETWORK I N ORDER FOR THE |INSURED TO
RECEI VE THE MAXI MUM LEVEL OF REI MBURSEMENT UNDER THE POLI CY.

S 13. Subsection (k) of section 3221 of the insurance |aw is anmended
by addi ng a new paragraph 15 to read as fol |l ows:

(15) (A) NO GROUP OR BLANKET MANAGED CARE HEALTH | NSURANCE PCLI CY THAT
PROVI DES COVERAGE FOR HOSPI TAL, MEDI CAL OR SURA CAL CARE SHALL PROVI DE
THAT SERVI CES OF A PARTICI PATING HOSPITAL WLL BE COVERED AS
QUT- OF- NETWORK SERVI CES SOLELY ON THE BASI S THAT THE HEALTH CARE PROVI D-
ER ADM TTI NG OR RENDERI NG SERVI CES TO THE I NSURED | S NOT A PARTI Cl PATI NG
PROVI DER.

(B) NO GROUP OR BLANKET MANAGED CARE HEALTH | NSURANCE POLI CY THAT
PROVI DES COVERAGE FOR HOSPI TAL, MEDI CAL OR SURG CAL CARE SHALL PROVI DE
THAT SERVI CES OF A PARTI Cl PATI NG HEALTH CARE PROVI DER W LL BE COVERED AS
OQUT- OF- NETWORK  SERVICES SOLELY ON THE BASIS THAT THE SERVI CES ARE
RENDERED | N A NON- PARTI Cl PATI NG HOSPI TAL.

(O FOR PURPOSES OF THI S PARAGRAPH, A "HEALTH CARE PROVIDER' IS A
HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED OR CERTI FI ED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW OR A HEALTH CARE PROFESSI ONAL COVPAR-
ABLY LI CENSED, REQ STERED OR CERTI FI ED BY ANOTHER STATE.

(D) FOR PURPCSES OF THI S PARAGRAPH, A "MANAGED CARE HEALTH | NSURANCE
POLICY" IS A POLICY THAT REQUI RES THAT SERVI CES BE PROVI DED BY A PROVI D-
ER PARTI Cl PATING I N THE | NSURER S NETWORK I N ORDER FOR THE |INSURED TO
RECEI VE THE MAXI MUM LEVEL OF REI MBURSEMENT UNDER THE POLI CY.

S 14. Section 4303 of the insurance |aw is amended by addi ng a new
subsection (ff) to read as foll ows:

(FF) (1) NO MANAGED CARE CONTRACT | SSUED BY A HEALTH SERVICE CORPO
RATI ON, HOSPI TAL SERVI CE CORPORATI ON OR MEDI CAL EXPENSE | NDEMNI TY CORPO-
RATI ON THAT PROVI DES COVERAGE FOR HOSPI TAL, MEDI CAL OR SURG CAL CARE
SHALL PROVI DE THAT SERVI CES OF A PARTI Cl PATI NG HOSPI TAL W LL BE COVERED
AS QOUT- OF- NETWORK SERVI CES SOLELY ON THE BASIS THAT THE HEALTH CARE
PROVI DER ADM TTI NG OR RENDERI NG SERVI CES TO THE I NSURED | S NOT A PARTI C-
| PATI NG PROVI DER.

(2) NO MANAGED CARE CONTRACT | SSUED BY A HEALTH SERVI CE CORPORATI ON,
HOSPI TAL SERVI CE CORPORATI ON OR MEDI CAL  EXPENSE | NDEMNI TY  CORPORATI ON
THAT PROVI DES COVERAGE FOR HOSPI TAL, MEDI CAL OR SURG CAL CARE SHALL
PROVI DE THAT SERVI CES OF A PARTI Cl PATI NG HEALTH CARE PROVIDER WLL BE
COVERED AS QOUT- OF- NETWORK SERVI CES SCLELY ON THE BASI S THAT THE SERVI CES
ARE RENDERED | N A NON- PARTI Cl PATI NG HOSPI TAL.

(3) FOR PURPCSES OF TH'S SUBSECTION, A "HEALTH CARE PROVIDER' IS A
HEALTH CARE PROFESSI ONAL LI CENSED, REGQ STERED OR CERTI FIED PURSUANT TO
TITLE EIGAT OF THE EDUCATI ON LAW OR A HEALTH CARE PROFESSI ONAL COVPAR-
ABLY LI CENSED, REQ STERED OR CERTI FI ED BY ANOTHER STATE.
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(4) FOR PURPOSES OF THI' S SUBSECTI ON, A "MANAGED CARE CONTRACT" IS A
CONTRACT THAT REQUI RES THAT SERVI CES BE PROVI DED BY A PROVI DER PARTI C-
| PATING I N THE CORPORATION'S NETWORK IN ORDER FOR THE SUBSCRIBER TO
RECEI VE THE MAXI MUM LEVEL OF REI MBURSEMENT UNDER THE CONTRACT.

S 15. Section 4305 of the insurance |aw is amended by addi ng a new
subsection (1) to read as foll ows:

(1) A HEALTH CARE CLAI M FROM A SUBSCRI BER COVERED UNDER A CONTRACT
| SSUED PURSUANT TO THI'S SECTI ON SHALL BE SUBM TTED W THI N ONE HUNDRED
TVENTY DAYS FROM THE DATE OF SERVI CE; PROVI DED, HOWEVER, THAT IF IT WAS
NOT REASONABLY POSSIBLE FOR THE SUBSCRI BER TO SUBM T THE CLAI M W THI N
THAT Tl MEFRAME, THEN THE CLAI M SHALL BE SUBM TTED AS SOON AS REASONABLY
PCSSI BLE.

S 16. Section 4306 of the insurance |aw is amended by addi ng a new
subsection (n) to read as foll ows:

(N) A STATEMENT THAT A HEALTH CARE CLAIM FROM A SUBSCRI BER SHALL BE
SUBM TTED W THI N ONE HUNDRED TWENTY DAYS FROM THE DATE OF SERVI CE;
PROVI DED, HONEVER, THAT IF | T WAS NOT REASONABLY POSSIBLE FOR THE
SUBSCRIBER TO SUBM T THE CLAIM WTH N THAT Tl MEFRAVE, THEN THE CLAI M
SHALL BE SUBM TTED AS SOON AS REASONABLY PCSSI BLE.

S 17. The insurance law is anmended by adding a new section 4306-c to
read as foll ows:

S 4306-C. GRIEVANCE PROCEDURE AND ACCESS TO SPECI ALTY CARE. (A A
CORPORATI ON, I NCLUDI NG A MUNI Cl PAL COOPERATI VE HEALTH BENEFI TS PLAN
CERTI FI ED PURSUANT TO ARTI CLE FORTY- SEVEN OF THI S CHAPTER, THAT | SSUES A
COVPREHENSI VE CONTRACT THAT UTI LI ZES A NETWORK OF PROVI DERS AND | S NOT A
MANAGED CARE HEALTH | NSURANCE CONTRACT AS DEFI NED I N SUBSECTION (C) OF
SECTI ON FOUR THOUSAND EI GHT HUNDRED ONE OF THI S CHAPTER SHALL ESTABLI SH
AND MAI NTAIN A GRI EVANCE PROCEDURE CONSI STENT W TH THE REQUI REMENTS OF
SECTI ON FOUR THOUSAND EI GHT HUNDRED TWD OF THI S CHAPTER

(B) A CORPORATI ON, | NCLUDI NG A MUNI Cl PAL COOPERATI VE HEALTH BENEFI TS
PLAN CERTIFI ED PURSUANT TO ARTICLE FORTY-SEVEN OF TH S CHAPTER, THAT
| SSUES A COVPREHENSI VE CONTRACT THAT UTI LI ZES A NETWORK OF PROVI DERS AND
IS NOT A MANAGED CARE HEALTH | NSURANCE CONTRACT AS DEFI NED | N SUBSECTI ON
(C) OF SECTI ON FOUR THOUSAND EI GHT HUNDRED ONE OF THI'S CHAPTER AND
REQUI RES THAT SPECI ALTY CARE BE PROVI DED PURSUANT TO A REFERRAL FROM A
PRI MARY CARE PROVI DER SHALL PROVIDE ACCESS TO SUCH SPECIALTY CARE
CONSI STENT WTH THE REQUI REMENTS OF SUBSECTIONS (B), (C) AND (D) OF
SECTI ON FOUR THOUSAND El GHT HUNDRED FOUR OF TH' S CHAPTER,  PROVI DED
HOWNEVER, THAT NOTHI NG IN THI S SECTI ON SHALL BE CONSTRUED TO REQUI RE THAT
A CORPORATI ON, OR A PRI MARY CARE PROVI DER ON BEHALF OF THE CORPORATI ON,
MAKE A REFERRAL TO A PROVI DER THAT IS NOT I N THE CORPCRATI ON'S NETWORK.

(C©) A CORPORATI ON, | NCLUDI NG A MUNI Cl PAL COOPERATI VE HEALTH BENEFI TS
PLAN CERTIFIED PURSUANT TO ARTICLE FORTY-SEVEN OF TH S CHAPTER, THAT
| SSUES A COVPREHENSI VE CONTRACT THAT UTI LI ZES A NETWORK OF PROVI DERS AND
IS NOT A MANAGED CARE HEALTH | NSURANCE CONTRACT AS DEFI NED | N SUBSECTI ON
(©) OF SECTI ON FOUR THOUSAND ElI GHT HUNDRED ONE OF THI'S CHAPTER SHALL
PROVI DE ACCESS TO TRANSI TI ONAL CARE CONSI STENT W TH THE REQUI REMENTS OF
SUBSECTI ONS (E) AND (F) OF SECTI ON FOUR THOUSAND ElI GHT HUNDRED FOUR OF
TH S CHAPTER.

S 18. Paragraph 2 of subsection (h) of section 4308 of the insurance
| aw, as added by chapter 504 of the laws of 1995, is anended to read as
fol | ows:

(2) In each case where the loss ratio for a contract formfails to
conmply with the eighty-five percent minimumloss ratio requirenent for
i ndi vidual direct paynment contracts, or the seventy-five percent m ninmm
loss ratio requirenent for small group and snall group renittance
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contracts, as set forth in paragraph one of this subsection, the corpo-
ration shall issue a dividend or credit against future prem uns for al

contract holders with that contract form in an anount sufficient to
assure that the aggregate benefits incurred in the previous cal endar

year plus the anount of the dividends and credits shall equal no |ess
than eighty-five percent for individual direct paynent contracts, or
seventy-five percent for small group and small group remttance

contracts, of the aggregate prem uns earned for the contract formin the
previ ous calendar year. The dividend or credit shall be issued to each
contract HOLDER OR SUBSCRI BER WHO HAD A CONTRACT that was in effect [as
of Decenmber thirty-first of] AT ANY TIME DURING the applicable year [and
remains in effect as of the date the dividend or credit is issued]. THE
DI VIDEND OR CREDI T SHALL BE PRORATED BASED ON THE DI RECT PREM UMS EARNED
FOR THE APPLI CABLE YEAR AMONG ALL CONTRACT HOLDERS OR SUBSCRI BERS ELI G -
BLE TO RECEIVE SUCH DI VIDEND OR CREDIT. A CORPORATI ON SHALL MAKE A
REASONABLE EFFORT TO | DENTI FY THE CURRENT ADDRESS OF, AND |SSUE Dl VI -
DENDS OR CREDI TS TO, FORMER CONTRACT HOLDERS OR SUBSCRI BERS ENTI TLED TO
THE DI VI DEND OR CREDI T. A CORPORATI ON SHALL, W TH RESPECT TO DI VI DENDS
OR CREDITS TO WH CH FORMER CONTRACT HOLDERS THAT THE CORPORATION | S
UNABLE TO | DENTI FY AFTER A REASONABLE EFFORT WOULD OTHERW SE BE ENTI -
TLED, HAVE THE OPTION, AS DEEMED ACCEPTABLE BY THE SUPERI NTENDENT, OF
PROSPECTI VELY ADJUSTI NG PREM UM RATES BY THE AMOUNT OF SUCH DI VI DENDS OR
CREDI TS, |SSU NG THE AMOUNT OF SUCH DI VIDENDS OR CREDITS TO EXI STING
CONTRACT HOLDERS, DEPGCSI TI NG THE AMOUNT OF SUCH DI VI DENDS OR CREDI TS I N
THE FUND ESTABLI SHED PURSUANT TO SECTION FOUR THOUSAND THREE HUNDRED
TVENTY-TWO-A OF THIS ARTICLE, OR UTILIZING ANY OTFHER METHOD WHI CH
OFFSETS THE AMOUNT OF SUCH DI VI DENDS OR CREDI TS. All dividends and cred-
its must be distributed by Septenber thirtieth of the year follow ng the
cal endar year in which the loss ratio requirenents were not satisfied.
The annual report required by paragraph one of this subsection shal
include a corporation's calculation of the dividends and credits, as
well as an explanation of the corporation's plan to issue dividends or
credits. The instructions and format for calculating and reporting | oss
rati os and issuing dividends or credits shall be specified by the super-
i ntendent by regulation. Such regulations shall include provisions for
the distribution of a dividend or credit in the event of cancellation or
term nation by a contract hol der or subscri ber.

S 19. Subsections (g) and (h) of section 4325 of the insurance |aw,
subsection (g) as relettered by chapter 586 of the |laws of 1998, are
rel ettered subsections (h) and (i) and a new subsection (g) is added to
read as foll ows:

(G (1) NO INSURER SHALL | MPLEMENT AN ADVERSE REI MBURSEMENT CHANGE TO A
CONTRACT W TH A HEALTH CARE PROFESSI ONAL THAT IS OTHERW SE PERM TTED BY
THE CONTRACT, UNLESS, PRI OR TO THE EFFECTIVE DATE OF THE CHANGE, THE
INSURER G VES THE HEALTH CARE PROFESSI ONAL W TH WHOM THE | NSURER HAS
DI RECTLY CONTRACTED AND WHO | S | MPACTED BY THE ADVERSE REI MBURSEMENT
CHANGE, AT LEAST N NETY DAYS WRITTEN NOTICE OF THE CHANGE. | F THE
CONTRACTI NG HEALTH CARE PROFESSI ONAL OBJECTS TO THE CHANGE THAT IS THE
SUBJECT OF THE NOTI CE BY THE | NSURER, THE HEALTH CARE PROFESSI ONAL MAY
W TH N THI RTY DAYS OF THE DATE OF THE NOTI CE, G VE WRI TTEN NOTI CE TO THE
| NSURER TO TERM NATE HI' S OR HER CONTRACT W TH THE | NSURER EFFECTI VE UPON
THE | MPLEMENTATI ON DATE OF THE ADVERSE RElI MBURSEMENT CHANGE. FOR THE
PURPCSES OF THI'S SUBSECTIQON, THE TERM " ADVERSE RElI MBURSEMENT CHANGE"
SHALL MEAN A PROPCSED CHANGE THAT COULD REASONABLY BE EXPECTED TO HAVE A
MATERI AL ADVERSE | MPACT ON THE AGGREGATE LEVEL OF PAYMENT TO A HEALTH
CARE PROFESSI ONAL, AND THE TERM "HEALTH CARE PROFESSI ONAL" SHALL MEAN A
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HEALTH CARE PROFESSI ONAL LI CENSED, REGQ STERED OR CERTI FIED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW THE NOTI CE PROVI SI ONS REQUI RED BY THI S
SUBSECTI ON  SHALL NOT APPLY WHERE: (A) SUCH CHANGE | S OTHERW SE REQUI RED
BY LAW REGULATI ON OR APPLI CABLE REGULATORY AUTHORI TY, OR IS REQUI RED AS
A RESULT OF CHANGES IN FEE SCHEDULES, REI MBURSEMENT METHODOLOGY OR
PAYMENT PCLI Cl ES ESTABLI SHED BY A GOVERNMENT AGENCY OR BY THE AMERI CAN
MEDI CAL  ASSOCI ATION'S CURRENT PROCEDURAL TERM NOLOGY (CPT) CODES,
REPORTI NG GUI DELI NES AND CONVENTIONS; OR (B) SUCH CHANGE |S EXPRESSLY
PROVIDED FOR UNDER THE TERMS OF THE CONTRACT BY THE | NCLUSI ON OF OR
REFERENCE TO A SPECI FI C FEE OR FEE SCHEDULE, REI MBURSEMENT METHODOLOGY
OR PAYMENT POLI CY | NDEXI NG MECHANI SM

(2) NOTHI NG IN THI' S SUBSECTI ON SHALL CREATE A PRI VATE RI GHT OF ACTI ON
ON BEHALF OF A HEALTH CARE PROFESSI ONAL AGAINST AN |INSURER FOR
VI OLATI ONS OF THI' S SUBSECTI ON.

S 20. Subsection (a) of section 4803 of the insurance |aw, as anmended
by chapter 551 of the laws of 2006, is anended to read as foll ows:

(a) (1) An insurer which offers a managed care product shall, upon
request, rmake avail able and disclose to health care professionals wit-
ten application procedures and m nimum qualification requirements which
a health care professional nmust neet in order to be considered by the
insurer for participation in the in-network benefits portion of the
insurer's network for the managed care product. The insurer shall
consult with appropriately qualified health care professionals in devel -
oping its qualification requirenments for participation in the in-network
benefits portion of the insurer's network for the managed care product.
An insurer shall conplete review of the health care professional's
application to participate in the in-network portion of the insurer's
network and, wthin ninety days of receiving a health care profes-
sional's conpleted application to participate in the insurer's network,
will notify the health care professional as to [(i)]: (A) whether he or
she is credentialed; or [(ii)] (B) whether additional tine is necessary
to nake a determination in spite of THE insurer's best efforts or
because of a failure of a third party to provide necessary docunenta-
tion, or non-routine or unusual circunmstances require additional tine
for review In such instances where additional tinme is necessary
because of a |lack of necessary docunentation, an insurer shall mnake
every effort to obtain such informati on as soon as possi bl e.

(2) IF THE COWLETED APPLICATION OF A NEWY-LICENSED HEALTH CARE
PROFESSI ONAL OR A HEALTH CARE PROFESSI ONAL WHO HAS RECENTLY RELOCATED TO
THI'S STATE FROM ANOTHER STATE AND HAS NOT PREVI QUSLY PRACTICED IN THI' S
STATE, WHO JO NS A GROUP PRACTI CE OF HEALTH CARE PROFESSI ONALS EACH OF
VHOM PARTI Cl PATES | N THE | NN NETWORK PORTI ON OF AN I NSURER' S NETWORK, | S
NEI THER APPROVED NOR DECLI NED W THI N NI NETY DAYS PURSUANT TO PARAGRAPH
ONE OF THI'S SUBSECTION, SUCH HEALTH CARE PROFESSI ONAL SHALL BE DEEMED
"PROVI S| ONALLY CREDENTI ALED' AND MAY PARTICIPATE IN THE | N NETWORK
PORTI ON OF AN | NSURER S NETWORK; PROVI DED, HOWEVER, THAT A PROVI SI ONALLY
CREDENTI ALED PHYSICI AN MAY NOT BE DESI GNATED AS AN | NSURED S PRI MARY
CARE PHYSI Cl AN UNTIL SUCH TI ME AS THE PHYSI Cl AN HAS BEEN FULLY CREDEN-
TIALED. THE NETWORK PARTICIPATION FOR A PROVI SI ONALLY CREDENTI ALED
HEALTH CARE PROFESSI ONAL SHALL BEG N ON THE DAY FOLLOW NG THE NI NETI ETH
DAY OF RECEIPT OF THE COWLETED APPLI CATI ON AND SHALL LAST UNTIL THE
FI NAL CREDENTI ALI NG DETERM NATI ON | S MADE BY THE | NSURER. A HEALTH CARE
PROFESSI ONAL SHALL ONLY BE ELI G BLE FOR PROVI SI ONAL CREDENTI ALI NG | F THE
GROUP PRACTICE OF HEALTH CARE PROFESSI ONALS NOTI FIES THE | NSURER | N
VRI TI NG THAT, SHOULD THE APPLI CATI ON ULTI MATELY BE DEN ED, THE HEALTH
CARE PROFESSI ONAL OR THE GROUP PRACTI CE: (A) SHALL REFUND ANY PAYMENTS
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MADE BY THE | NSURER FOR | N-NETWORK SERVICES PROVIDED BY THE PROVI-
SI ONALLY  CREDENTI ALED HEALTH CARE PROFESSI ONAL THAT EXCEED ANY
OUT- OF- NETWORK BENEFI TS PAYABLE UNDER THE | NSURED'S CONTRACT WTH THE
| NSURER; AND (B) SHALL NOT PURSUE REI MBURSEMENT FROM THE | NSURED, EXCEPT
TO COLLECT THE COPAYMENT OR CO NSURANCE THAT OTHERW SE WOULD HAVE BEEN
PAYABLE HAD THE | NSURED RECEI VED SERVI CES FROM A HEALTH CARE PROFES-
SI ONAL  PARTI ClI PATING I N THE | N- NETWORK PORTI ON OF AN | NSURER S NETWORK.
| NTEREST AND PENALTI ES PURSUANT TO SECTI ON THREE THOUSAND TWO HUNDRED
TVENTY- FOUR-A OF THI S CHAPTER SHALL NOT BE ASSESSED BASED ON THE DENI AL
OF A CLAIM SUBM TTED DURI NG THE PERI OD WHEN THE HEALTH CARE PROFESSI ONAL
WAS PROVI SI ONALLY CREDENTI ALED; PROVI DED, HOWEVER, THAT NOTHI NG HEREI N
SHALL PREVENT AN | NSURER FROM PAYI NG A CLAI M FROM A HEALTH CARE PROFES-
SI ONAL WHO | S PROVI SI ONALLY CREDENTI ALED UPON SUBM SSI ON OF SUCH CLAIM
AN I NSURER SHALL NOT DENY, AFTER APPEAL, A CLAI M FOR SERVI CES PROVI DED
BY A PROVI SI ONALLY CREDENTI ALED HEALTH CARE PROFESSI ONAL SOLELY ON THE
GROUND THAT THE CLAI M WAS NOT TI MELY FI LED.

S 21. Section 4900 of the insurance |aw is amended by addi ng a new
subsection (g-7) to read as foll ows:

(G 7) "RARE DI SEASE" MEANS A LI FE THREATENI NG OR DI SABLI NG CONDI TI ON
OR DISEASE THAT (1)(A) IS CURRENTLY OR HAS BEEN SUBJECT TO A RESEARCH
STUDY BY THE NATIONAL | NSTITUTES OF HEALTH RARE DI SEASES CLI N CAL
RESEARCH NETWORK; OR (B) AFFECTS FEVWER THAN TWO HUNDRED THOUSAND UNI TED
STATES RESI DENTS PER YEAR, AND (2) FOR WVHICH THERE DOES NOT EXIST A
STANDARD HEALTH SERVICE OR PROCEDURE COVERED BY THE HEALTH CARE PLAN
THAT IS MORE CLI NI CALLY BENEFI Cl AL THAN THE REQUESTED HEALTH SERVICE OR
TREATMENT. A PHYSI Cl AN, OTHER THAN THE | NSURED S TREATI NG PHYSI ClI AN,
SHALL CERTIFY I N WRI TI NG THAT THE CONDI TI ON IS A RARE DI SEASE AS
DEFINED IN THI'S SUBSECTION. THE CERTIFYING PHYSICIAN SHALL BE A
LI CENSED, BOARD- CERTI FI ED OR BOARD- ELI G BLE PHYSI Cl AN WHO SPECI ALI ZES I N
THE AREA OF PRACTI CE APPROPRI ATE TO TREAT THE |INSURED S RARE DI SEASE.
THE CERTIFICATION SHALL PROVIDE EITHER (1) THAT THE | NSURED S RARE
DI SEASE | S CURRENTLY OR HAS BEEN SUBJECT TO A RESEARCH STUDY BY THE
NATI ONAL | NSTI TUTES OF HEALTH RARE DI SEASES CLI Nl CAL RESEARCH NETWORK;
OR (2) THAT THE I NSURED S RARE DI SEASE AFFECTS FEWER THAN TWO HUNDRED
THOUSAND UNI TED STATES RESI DENTS PER YEAR. THE CERTI FI CATI ON SHALL RELY
ON MEDI CAL AND SCIENTIFIC EVIDENCE TO SUPPORT THE REQUESTED HEALTH
SERVICE OR PROCEDURE, |IF SUCH EVIDENCE EXI STS, AND SHALL | NCLUDE A
STATEMENT THAT, BASED ON THE PHYSI Cl AN S CREDI BLE EXPERI ENCE, THERE 1S
NO STANDARD TREATMENT THAT IS LIKELY TO BE MORE CLI NI CALLY BENEFI Cl AL TO
THE INSURED THAN THE REQUESTED HEALTH SERVI CE OR PROCEDURE AND THE
REQUESTED HEALTH SERVI CE OR PROCEDURE |'S LI KELY TO BENEFI T THE | NSURED
IN THE TREATMENT OF THE | NSURED S RARE DI SEASE AND THAT SUCH BENEFI T TO
THE | NSURED OUTVEI GHS THE RI SKS OF SUCH HEALTH SERVI CE OR PROCEDURE.
THE CERTI FYING PHYSICIAN SHALL DI SCLOSE ANY MATERI AL FINANCI AL OR
PROFESSI ONAL  RELATIONSHIP WTH THE PROVIDER OF THE REQUESTED HEALTH
SERVI CE OR PROCEDURE AS PART OF THE APPLI CATI ON FOR EXTERNAL APPEAL OF
DENI AL OF A RARE DI SEASE TREATMENT. | F THE PROVI SI ON OF THE REQUESTED
HEALTH SERVI CE OR PROCEDURE AT A HEALTH CARE FACILITY REQU RES PRIOR
APPROVAL OF AN |INSTITUTIONAL REVIEW BOARD, AN INSURED OR | NSURED S
DESI GNEE SHALL ALSO SUBM T SUCH APPROVAL AS PART OF THE EXTERNAL APPEAL
APPLI CATI ON.

S 22. Subsection (c) of section 4903 of the insurance |aw, as added by
chapter 705 of the laws of 1996, is amended to read as foll ows:

(c) Autilization review agent shall nmake a determ nation involving
continued or extended health care services, [or] additional services for
an insured wundergoing a course of continued treatnment prescribed by a
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heal th care provider, OR HOVE HEALTH CARE SERVI CES FOLLON NG AN | NPA-
TI ENT HOSPI TAL ADM SSI ON, and SHALL provide notice of such determ nation
to the insured or the insured s designee, which may be satisfied by
notice to the insured s health care provider, by telephone and in wit-
ing within one business day of receipt of the necessary infornmation
EXCEPT, W TH RESPECT TO HOVE HEALTH CARE SERVI CES FOLLOW NG AN | NPATI ENT
HOSPI TAL ADM SSI ON, W THI N SEVENTY- TWO HOURS OF RECEI PT OF THE NECESSARY
| NFORMATI ON WHEN THE DAY SUBSEQUENT TO THE REQUEST FALLS ON A WEEKEND
OR HOLI DAY. Notification of continued or extended services shal
include the nunber of extended services approved, the new total of
approved services, the date of onset of services and the next review
dat e. PROVI DED THAT A REQUEST FOR HOVE HEALTH CARE SERVI CES AND ALL
NECESSARY | NFORMATI ON |'S SUBM TTED TO THE UTI LI ZATI ON REVI EW AGENT PRI OR
TO DI SCHARGE FROM AN | NPATI ENT HOSPI TAL ADM SSION PURSUANT TO THI'S
SUBSECTI ON, A UTI LI ZATI ON REVI EW AGENT SHALL NOT DENY, ON THE BASI S OF
MEDI CAL NECESSI TY OR LACK OF PRI OR AUTHORI ZATI ON, COVERAGE FOR HOMVE
HEALTH CARE SERVICES WH LE A DETERM NATI ON BY THE UTI LI ZATI ON REVI EW
AGENT | S PENDI NG

S 23. Subsection (b) of section 4904 of the insurance |aw, as added by
chapter 705 of the laws of 1996, paragraph 2 as anended by chapter 586
of the laws of 1998, is anended to read as foll ows:

(b) A wutilization review agent shall establish an expedited appea
process for appeal of an adverse determ nation involving (1) continued
or extended health care services, procedures or treatnments or additiona
services for an insured undergoing a course of continued treatnent
prescribed by a health care provider or HOVE HEALTH CARE SERVI CES
FOLLON NG DI SCHARGE FROM AN | NPATI ENT HOSPI TAL ADM SSI ON PURSUANT TO
SUBSECTI ON (C) OF SECTI ON FOUR THOUSAND NI NE HUNDRED THREE OF THI S ARTI -
CLE OR (2) an adverse determination in which the health care provider

believes an imediate appeal 1is warranted except any retrospective
determi nation. Such process shall include nechanisns which facilitate
resolution of the appeal including but not limted to the sharing of

information fromthe insured's health care provider and the wutilization
revi ew agent by tel ephonic neans or by facsimle. The utilization review
agent shall provide reasonable access to its clinical peer reviewer
wi thi n one busi ness day of receiving notice of the taking of an expe-
dited appeal. Expedited appeals shall be determined within two business
days of receipt of necessary information to conduct such appeal. Expe-
dited appeals which do not result in a resolution satisfactory to the
appeal ing party nay be further appealed through the standard appea

process, or through the external appeal process pursuant to section four
t housand ni ne hundred fourteen of this article as applicable.

S 24. Section 4906 of the insurance |aw, as amended by chapter 586 of
the laws of 1998, is anended to read as foll ows:

S 4906. Waiver. (A Any agreenent which purports to waive, limt,
disclaim or in any way dimnish the rights set forth in this article,
except as provided pursuant to section four thousand nine hundred ten of
this article shall be void as contrary to public policy.

(B) NOTW THSTANDI NG SUBSECTION (A) OF THIS SECTION, IN LIEU OF THE
EXTERNAL APPEAL PROCESS AS SET FORTH IN THI S ARTI CLE, A HEALTH CARE PLAN
AND A FACI LITY LI CENSED PURSUANT TO ARTI CLE TWENTY- El GHT OF THE PUBLI C
HEALTH LAW MAY AGREE TO AN ALTERNATI VE DI SPUTE RESCLUTI ON MECHANI SM TO
RESCLVE DI SPUTES OTHERW SE SUBJECT TO THI S ARTI CLE

S 25. The opening paragraph of subsection (b) of section 4910 of the
i nsurance | aw, as added by chapter 586 of the laws of 1998, is anended
to read as foll ows:
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An insured, the insured s designee and, in connection w th CONCURRENT
AND retrospective adverse determnations, an insured's health care
provi der, shall have the right to request an external appeal when:

S 26. Subparagraphs (B) and (C) of paragraph 2 of subsection (b) of
section 4910 of the insurance |aw, as added by chapter 586 of the |aws
of 1998, are amended to read as foll ows:

(B) the insured' s attending physician has certified that the insured
has a life-threatening or disabling condition or disease (a) for which
standard health services or procedures have been ineffective or would be
nmedically inappropriate, or (b) for which there does not exist a nore
beneficial standard health service or procedure covered by the health
care plan, or (c) for which there exists a clinical trial OR RARE
DI SEASE TREATMENT, and

(C the insured' s attendi ng physician, who nmust be a |icensed, board-
certified or board-eligible physician qualified to practice in the area
of practice appropriate to treat the insured' s |life-threatening or disa-
bling condition or disease, nmust have reconmended either (a) a health
service or procedure (including a pharnaceutical product within the
nmeani ng of subparagraph (B) of paragraph two of subsection (e) of
section four thousand nine hundred of this article) that, based on two
docunments fromthe avail able nedical and scientific evidence, is likely
to be nore beneficial to the insured than any covered standard health
service or procedure OR, IN THE CASE OF A RARE DI SEASE, BASED ON THE
PHYSI CIl AN S CERTI FI CATION REQUI RED BY SUBSECTION (G 7) OF SECTI ON FOUR
THOUSAND NI NE HUNDRED OF THI S ARTI CLE AND SUCH OTHER EVIDENCE AS THE
| NSURED, THE | NSURED S DESI GNEE OR THE | NSURED S ATTENDI NG PHYSI CI AN MAY
PRESENT, THAT THE REQUESTED HEALTH SERVI CE OR PROCEDURE | S LI KELY TO
BENEFI T THE | NSURED | N THE TREATMENT OF THE | NSURED S RARE DI SEASE AND
THAT SUCH BENEFIT TO THE | NSURED OUTWEI GHS THE RI SKS OF SUCH HEALTH
SERVI CE OR PROCCEDURE; or (b) a clinical trial for which the insured is
eligible. Any physician certification provided under this section shal
include a statenment of the evidence relied upon by the physician in
certifying his or her recommendati on, and

S 27. Paragraphs 2 and 3 of subsection (b) of section 4914 of the
i nsurance | aw, as added by chapter 586 of the aws of 1998, are anended
to read as foll ows:

(2) The external appeal agent shall nake a determ nation with regard
to the appeal within thirty days of the receipt of the [insured' s]
request therefor, submitted in accordance wth the superintendent's
i nstructions. The external appeal agent shall have the opportunity to

request additional information fromthe insured, the insured' s health
care provider and the insured' s health care plan within such thirty-day
period, in which case the agent shall have up to five additional busi-

ness days if necessary to nmake such determ nation. The external appea

agent shall notify the insured, THE | NSURED S HEALTH CARE PROVI DER WHERE
APPROPRI ATE, and the health care plan, in witing, of the appeal deter-
mnation within two business days of the rendering of such determ -
nati on.

(3) Notwi thstanding the provisions of paragraphs one and two of this
subsection, if the insured s attendi ng physician states that a delay in
providing the health care service would pose an imrnent or serious
threat to the health of the insured, the external appeal shall be
conpleted within three days of the request therefor and the externa
appeal agent shall make every reasonable attenpt to imrediately notify
the insured, THE |INSURED S HEALTH CARE PROVI DER WHERE APPROPRI ATE, and
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the health plan of its determi nation by tel ephone or facsimle, foll owed
i mredi ately by witten notification of such determ nation.

S 28. (Cause (a) of item (ii) of subparagraph (B) of paragraph 4 of
subsection (b) of section 4914 of the insurance |aw, as added by chapter
586 of the |aws of 1998, is anended to read as foll ows:

(a) that the patient costs of the proposed health service or procedure
shall be covered by the health care plan either: when a ngjority of the
panel of reviewers determ nes, BASED upon review of the applicable
medi cal and scientific evidence AND, | N CONNECTION WTH RARE DI SEASES,
THE PHYSICIAN S CERTIFI CATION REQUI RED BY SUBSECTION (G 7) OF SECTI ON
FOUR THOUSAND NI NE HUNDRED OF THI S ARTI CLE AND SUCH OTHER EVIDENCE AS
THE | NSURED, THE | NSURED S DESI GNEE OR THE | NSURED S ATTENDI NG PHYSI Cl AN
MAY PRESENT (or upon confirmation that the reconmended treatnent is a
clinical trial), the insured s nmedical record, and any other pertinent
information, that the proposed health service or treatnent (including a
pharmaceuti cal product within the neani ng of subparagraph (B) of para-
graph two of subsection (e) of section four thousand nine hundred of
this article is likely to be nore beneficial than any standard treat nent
or treatnments for the insured' s life-threatening or disabling condition
or disease OR, FOR RARE DI SEASES, THAT THE REQUESTED HEALTH SERVI CE OR
PROCEDURE |'S LI KELY TO BENEFIT THE INSURED IN THE TREATMENT OF THE
INSURED' S RARE DI SEASE AND THAT SUCH BENEFI T TO THE | NSURED OUTWEI GHS
THE RI SKS OF SUCH HEALTH SERVI CE OR PROCEDURE (or, in the case of a
clinical trial, is likely to benefit the insured in the treatnment of the
insured's condition or disease); or when a review ng panel is evenly
di vided as to a determ nati on concerning coverage of the health service
or procedure, or

S 29. Subsection (d) of section 4914 of the insurance |aw, as added by
chapter 586 of the laws of 1998, is amended to read as foll ows:

(d) [Paynent] (1) EXCEPT AS PROVI DED | N PARAGRAPHS TWO AND THREE OF
TH' S SUBSECTI ON, PAYMENT for an external appeal shall be the responsi-
bility of the health care plan. The health care plan shall nmake paynent
to the external appeal agent within forty-five days, fromthe date the
appeal determ nation is received by the health care plan, and the health
care plan shall be obligated to pay such anmount together with interest
thereon calculated at a rate which is the greater of the rate set by the
commi ssioner of taxation and finance for corporate taxes pursuant to
par agraph one of subsection (e) of section one thousand ninety-six of
the tax | aw or twelve percent per annum to be conputed from the date
the bill was required to be paid, in the event that paynment is not nade
wi thin such forty-five days.

(2) I'F AN INSURED S HEALTH CARE PROVI DER REQUESTS AN EXTERNAL APPEAL
OF A CONCURRENT ADVERSE DETERM NATION AND THE EXTERNAL APPEAL AGENT
UPHOLDS THE HEALTH CARE PLAN S DETERM NATI ON I N WHOLE, PAYMENT FOR THE
EXTERNAL APPEAL SHALL BE MADE BY THE HEALTH CARE PROVI DER | N THE MANNER
AND SUBJECT TO THE TI MEFRAMES AND REQUI REMENTS SET FORTH | N PARAGRAPH
ONE OF THI S SUBSECTI ON

(3) |IF AN INSURED S HEALTH CARE PROVI DER REQUESTS AN EXTERNAL APPEAL
OF A CONCURRENT ADVERSE DETERM NATION AND THE EXTERNAL APPEAL AGENT
UPHOLDS THE HEALTH CARE PLAN S DETERM NATI ON I N PART, PAYMENT FOR THE
EXTERNAL APPEAL SHALL BE EVENLY DI VI DED BETWEEN THE HEALTH CARE PLAN AND
THE | NSURED S HEALTH CARE PROVI DER WHO REQUESTED THE EXTERNAL APPEAL AND
SHALL BE MADE BY THE HEALTH CARE PLAN AND THE INSURED S HEALTH CARE
PROVIDER IN THE MANNER AND SUBJECT TO THE Tl MEFRAMES AND REQUI REMENTS
SET FORTH | N PARAGRAPH ONE OF THI' S SUBSECTI ON; PROVI DED, HOWEVER, THAT
THE SUPERI NTENDENT MAY, UPON A DETERM NATI ON THAT HEALTH CARE PLANS OR
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HEALTH CARE PROVI DERS ARE EXPERI ENCING A SUBSTANTIAL HARDSH P AS A
RESULT OF PAYMENT FOR THE EXTERNAL APPEAL WHEN THE EXTERNAL APPEAL AGENT
UPHOLDS THE HEALTH CARE PLAN S DETERM NATI ON I N PART, | N CONSULTATI ON
WTH THE COW SSI ONER OF HEALTH, PROMULGATE REGULATIONS TO LIM T SUCH
HARDSHI P.

(4) I'F AN INSURED S HEALTH CARE PROVI DER WAS ACTING AS THE |NSURED S
DESI GNEE, PAYMENT FOR THE EXTERNAL APPEAL SHALL BE MADE BY THE HEALTH
CARE PLAN. THE EXTERNAL APPEAL AND ANY DESI GNATI ON SHALL BE SUBM TTED
ON A STANDARD FORM DEVELOPED BY THE SUPERI NTENDENT | N CONSULTATI ON W TH
THE COWM SSI ONER OF HEALTH PURSUANT TO SUBSECTION (E) OF THI'S SECTI ON.
THE SUPERI NTENDENT SHALL HAVE THE AUTHORI TY UPON RECEI PT OF AN EXTERNAL
APPEAL TO CONFI RM THE DESI GNATI ON OR REQUEST OTHER | NFORMATI ON AS NECES-
SARY, I N WHI CH CASE THE SUPERI NTENDENT SHALL MAKE AT LEAST TWO WRI TTEN
REQUESTS TO THE | NSURED TO CONFI RM THE DESI GNATI ON. THE | NSURED SHALL
HAVE TWO WEEKS TO RESPOND TO EACH SUCH REQUEST. | F THE I NSURED FAILS TO
RESPOND TO THE SUPERI NTENDENT W THI N THE SPECI FI ED TI MEFRAVE, THE SUPER-
| NTENDENT SHALL MAKE TWO WRI TTEN REQUESTS TO THE HEALTH CARE PROVI DER TO
FILE AN EXTERNAL APPEAL ON HIS OR HER OMN BEHALF. THE HEALTH CARE
PROVI DER SHALL HAVE TWO WEEKS TO RESPOND TO EACH SUCH REQUEST. |F THE
HEALTH CARE PROVI DER DOES NOT RESPOND TO THE SUPERI NTENDENT' S REQUESTS
W TH N THE SPECI FI ED TI MEFRAME, THE SUPERI NTENDENT SHALL REJECT THE
APPEAL. | F THE HEALTH CARE PROVI DER RESPONDS TO THE SUPERI NTENDENT' S
REQUESTS, PAYMENT FOR THE EXTERNAL APPEAL SHALL BE MADE | N ACCORDANCE
W TH PARAGRAPHS TWD AND THREE OF THI S SUBSECTI ON.

S 30. The insurance law is anended by adding a new section 4917 to
read as foll ows:

S 4917. HOLD HARMLESS. A HEALTH CARE PROVI DER REQUESTI NG AN EXTERNAL
APPEAL OF A CONCURRENT ADVERSE DETERM NATI ON, | NCLUDI NG WHEN THE HEALTH
CARE PROVI DER REQUESTS AN EXTERNAL APPEAL AS THE |INSURED S DESI GNEE,
SHALL NOT PURSUE REI MBURSEMENT FROM THE | NSURED FOR SERVI CES DETERM NED
NOT MEDI CALLY NECESSARY BY THE EXTERNAL APPEAL AGENT, EXCEPT TO COLLECT
A COPAYMENT, CO NSURANCE OR DEDUCTI BLE.

S 31. Subdivisions 3 and 4 of section 4406 of the public health |aw,
subdi vi sion 3 as renunbered by chapter 538 of the laws of 1993, are
renunber ed subdivisions 4 and 5 and a new subdivision 3 is added to read
as follows:

3. (A) NO CONTRACT | SSUED PURSUANT TO THI S SECTI ON SHALL PROVI DE THAT
SERVI CES OF A PARTI Cl PATI NG HOSPI TAL WLL BE COVERED AS QOUT- OF- NETWORK
SERVI CES SOLELY ON THE BASIS THAT THE HEALTH CARE PROVI DER ADM TTI NG OR
RENDERI NG SERVI CES TO THE ENROLLEE |I'S NOT A PARTI Cl PATI NG PROVI DER

(B) NO CONTRACT |SSUED PURSUANT TO THI S SECTI ON SHALL PROVI DE THAT
SERVI CES OF A PARTI Cl PATI NG HEALTH CARE PROVIDER WLL BE COVERED AS
OUT- OF- NETWORK  SERVICES SOLELY ON THE BASIS THAT THE SERVI CES ARE
RENDERED | N A NON- PARTI Cl PATI NG HOSPI TAL.

(© FOR PURPOSES OF THI'S SUBDI VI SI ON, A "HEALTH CARE PROVIDER' IS A
HEALTH CARE PROFESSI ONAL LI CENSED, REG STERED OR CERTI FI ED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW OR A HEALTH CARE PROFESSI ONAL COVPAR-
ABLY LI CENSED, REQ STERED OR CERTI FI ED BY ANOTHER STATE.

S 32. Subdivision 5-c of section 4406-c of the public health lawis
rel ettered subdivision 5-d and a new subdivision 5-c is added to read as
fol | ows:

5-C. (A) NO HEALTH CARE PLAN SHALL | MPLEMENT AN ADVERSE RElI MBURSEMENT
CHANGE TO A CONTRACT WTH A HEALTH CARE PROFESSI ONAL THAT | S OTHERW SE
PERM TTED BY THE CONTRACT, UNLESS, PRI OR TO THE EFFECTI VE DATE OF THE
CHANGE, THE HEALTH CARE PLAN G VES THE HEALTH CARE PROFESSI ONAL W TH
VHOM THE HEALTH CARE PLAN HAS DI RECTLY CONTRACTED AND WHO | S | MPACTED BY
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THE ADVERSE REI MBURSEMENT CHANGE, AT LEAST NI NETY DAYS WRI TTEN NOTI CE OF
THE CHANGE. | F THE CONTRACTI NG HEALTH CARE PROFESSI ONAL OBJECTS TO THE
CHANGE THAT IS THE SUBJECT OF THE NOTI CE BY THE HEALTH CARE PLAN, THE
HEALTH CARE PROFESSI ONAL MAY, WTH N TH RTY DAYS OF THE DATE OF THE
NOTI CE, G VE WRI TTEN NOTI CE TO THE HEALTH CARE PLAN TO TERM NATE HS OR
HER CONTRACT W TH THE HEALTH CARE PLAN EFFECTI VE UPON THE | MPLEMENTATI ON
DATE OF THE ADVERSE REI MBURSEMENT CHANGE. FOR THE PURPCOSES OF THI S
SUBDI VI SION, THE TERM "ADVERSE REI MBURSEMENT CHANGE' SHALL MEAN A
PROPCSED CHANGE THAT COULD REASONABLY BE EXPECTED TO HAVE A MATERI AL
ADVERSE | MPACT ON THE AGGREGATE LEVEL OF PAYMENT TO A HEALTH CARE
PROFESSI ONAL, AND THE TERM "HEALTH CARE PROFESSI ONAL" SHALL MEAN A
HEALTH CARE PROFESSI ONAL LI CENSED, REGQ STERED OR CERTI FIED PURSUANT TO
TI TLE EI GHT OF THE EDUCATI ON LAW THE NOTI CE PROVI SI ONS REQUI RED BY THI S
SUBDI VI SI ON SHALL NOT APPLY WHERE: (1) SUCH CHANGE | S OTHERW SE REQUI RED
BY LAW REGULATI ON OR APPLI CABLE REGULATORY AUTHORI TY, OR IS REQUI RED AS
A RESULT OF CHANGES |IN FEE SCHEDULES, REI MBURSEMENT METHODOLOGY OR
PAYMENT PCLI Cl ES ESTABLI SHED BY A GOVERNMENT AGENCY OR BY THE AMERI CAN
MEDI CAL  ASSOCI ATION'S CURRENT PROCEDURAL TERM NOLOGY (CPT) CODES,
REPORTI NG GUI DELI NES AND CONVENTIONS; OR (I1) SUCH CHANGE |S EXPRESSLY
PROVIDED FOR UNDER THE TERMS OF THE CONTRACT BY THE | NCLUSI ON OF OR
REFERENCE TO A SPECI FI C FEE OR FEE SCHEDULE, REI MBURSEMENT METHODOLOGY
OR PAYMENT POLI CY | NDEXI NG MECHANI SM

(B) NOTHING IN THI' S SUBDI VI SI ON SHALL CREATE A PRI VATE RI GHT OF ACTI ON
ON BEHALF OF A HEALTH CARE PROFESSI ONAL AGAI NST A HEALTH CARE PLAN FOR
VI OLATI ONS OF THI S SUBDI VI SI ON.

S 33. Subdivision 1 of section 4406-d of the public health Ilaw, as
anended by chapter 551 of the laws of 2006, is anmended to read as
fol | ows:

1. (A) A health care plan shall, upon request, nake available and
di sclose to health care professionals witten application procedures and
m ni mum qual i fication requirenents which a health care professional nust
neet in order to be considered by the health care plan. The plan shall
consult with appropriately qualified health care professionals in devel -
oping its qualification requirenents. A health care plan shall conplete
review of the health care professional's application to participate in
the in-network portion of the health care plan's network and shall,
within ninety days of receiving a health care professional's conpleted
application to participate in the health care plan's network, notify the
health care professional as to [(a)]: (I) whether he or she is creden-
tialed;, or [(b)] (Il) whether additional time is necessary to nake a
determination in spite of the health care plan's best efforts or because
of a failure of a third party to provide necessary docunentation, or
non-routi ne or unusual circunstances require additional time for review
In such instances where additional tinme is necessary because of a | ack
of necessary docunentation, a health plan shall nake every effort to
obtain such information as soon as possi bl e.

(B) IF THE COWPLETED APPLICATION OF A NEW.Y-LICENSED HEALTH CARE
PROFESSI ONAL OR A HEALTH CARE PROFESSI ONAL WHO HAS RECENTLY RELOCATED TO
THI S STATE FROM ANOTHER STATE AND HAS NOT PREVI QUSLY PRACTICED IN TH'S
STATE, VWHO JO NS A GROUP PRACTI CE OF HEALTH CARE PROFESSI ONALS EACH OF
VHOM PARTI Cl PATES I N THE | NN NETWORK PORTION OF A HEALTH CARE PLAN S
NETWORK, | S NEI THER APPROVED NOR DECLI NED W THI N NI NETY DAYS PURSUANT TO
PARAGRAPH (A) OF THI S SUBDI VI SI ON, THE HEALTH CARE PROFESSI ONAL SHALL BE
DEEMED " PROVI SI ONALLY CREDENTI ALED' AND NMAY PARTI Cl PATE I N THE | N- NET-
WORK PORTI ON OF THE HEALTH CARE PLAN S NETWORK; PROVI DED, HOWEVER, THAT
A PROVI SI ONALLY CREDENTI ALED PHYSICIAN MAY NOT BE DESI GNATED AS AN
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ENROLLEE' S PRI MARY CARE PHYSI Cl AN UNTIL SUCH TIME AS THE PHYSICI AN HAS
BEEN FULLY CREDENTI ALED. THE NETWORK PARTI Cl PATI ON FOR A PROVI SI ONALLY
CREDENTI ALED HEALTH CARE PROFESSI ONAL SHALL BEG N ON THE DAY FOLLOW NG
THE NI NETI ETH DAY OF RECEI PT OF THE COVPLETED APPLI CATI ON AND SHALL LAST
UNTIL THE FINAL CREDENTI ALI NG DETERM NATI ON | S MADE BY THE HEALTH CARE
PLAN. A HEALTH CARE PROFESSI ONAL SHALL ONLY BE ELI G BLE FOR PROVI SI ONAL
CREDENTI ALING | F THE GROUP PRACTI CE OF HEALTH CARE PROFESSI ONALS NOTI -

FI ES THE HEALTH CARE PLAN I N WRI TI NG THAT, SHOULD THE APPLI CATI ON ULTI -

MATELY BE DEN ED, THE HEALTH CARE PROFESSI ONAL OR THE GROUP PRACTI CE:

(1) SHALL REFUND ANY PAYMENTS MADE BY THE HEALTH CARE PLAN FOR | N-NET-

WORK SERVICES PROVIDED BY THE PROVI SI ONALLY CREDENTI ALED HEALTH CARE
PROFESSI ONAL THAT EXCEED ANY OUT- OF- NETWORK BENEFI TS PAYABLE UNDER THE
ENROLLEE' S CONTRACT W TH THE HEALTH CARE PLAN; AND (11) SHALL NOT PURSUE
REI MBURSEMENT FROM THE ENROLLEE, EXCEPT TO COLLECT THE COPAYMENT THAT
OTHERW SE WOULD HAVE BEEN PAYABLE HAD THE ENROLLEE RECElIVED SERVI CES
FROM A HEALTH CARE PROFESSI ONAL PARTI Cl PATI NG | N THE | N- NETWORK PORTI ON
OF A HEALTH CARE PLAN S NETWORK. I NTEREST AND PENALTIES PURSUANT TO
SECTI ON THREE THOUSAND TWO HUNDRED TWENTY- FOUR- A OF THE | NSURANCE LAW
SHALL NOT BE ASSESSED BASED ON THE DENIAL OF A CLAIM SUBM TTED DURI NG
THE PERIOD WHEN THE HEALTH CARE PROFESSI ONAL WAS PROVI S| ONALLY CREDEN-

TI ALED, PROVI DED, HOWEVER, THAT NOTHI NG HEREI N SHALL PREVENT A HEALTH
CARE PLAN FROM PAYING A CLAIM FROM A HEALTH CARE PROFESSI ONAL WHO | S
PROVI SI ONALLY CREDENTI ALED UPON SUBM SSI ON OF SUCH CLAIM A HEALTH CARE
PLAN SHALL NOT DENY, AFTER APPEAL, A CLAI M FOR SERVI CES PROVI DED BY A
PROVI SI ONALLY CREDENTI ALED HEALTH CARE PROFESSI ONAL SCOLELY ON THE GROUND
THAT THE CLAIM WAS NOT TI MELY FI LED.

S 34. Section 4900 of the public health |aw is amended by addi ng a new
subdivision 7-g to read as foll ows:

7- G "RARE DI SEASE" MEANS A LI FE THREATENI NG OR DI SABLI NG CONDI TI ON OR
DI SEASE THAT (1) (A) |I'S CURRENTLY OR HAS BEEN SUBJECT TO A RESEARCH STUDY
BY THE NATI ONAL | NSTI TUTES OF HEALTH RARE DI SEASES CLI NI CAL RESEARCH
NETWORK OR (B) AFFECTS FEWER THAN TWO HUNDRED THOUSAND UNI TED STATES
RESI DENTS PER YEAR, AND (2) FOR WHI CH THERE DOES NOT EXIST A STANDARD
HEALTH SERVI CE OR PROCEDURE COVERED BY THE HEALTH CARE PLAN THAT IS MORE
CLI Nl CALLY BENEFI Cl AL THAN THE REQUESTED HEALTH SERVI CE OR TREATMENT. A
PHYSI Cl AN, OTHER THAN THE ENROLLEE' S TREATI NG PHYSI Cl AN, SHALL CERTIFY
IN WRITING THAT THE CONDITION IS A RARE DI SEASE AS DEFINED IN TH S
SUBSECTI ON. THE CERTI FYI NG PHYSI Cl AN SHALL BE A LI CENSED, BQOARD CERTI -
FI ED OR BOARD- ELI G BLE PHYSI CI AN WHO SPECI ALI ZES | N THE AREA OF PRACTI CE
APPROPRI ATE TO TREAT THE ENROLLEE'S RARE DI SEASE. THE CERTI FI CATI ON
SHALL PROVIDE EI THER (1) THAT THE INSURED S RARE DI SEASE |S CURRENTLY
OR HAS BEEN SUBJECT TO A RESEARCH STUDY BY THE NATI ONAL | NSTI TUTES OF
HEALTH RARE DI SEASES CLI NI CAL RESEARCH NETWORK; OR (2) THAT THE
INSURED S RARE DI SEASE AFFECTS FEVWER THAN TWO HUNDRED THOUSAND UNI TED
STATES RESI DENTS PER YEAR. THE CERTI FI CATI ON SHALL RELY ON MEDI CAL AND
SCIENTI FIC EVIDENCE TO SUPPORT THE REQUESTED HEALTH SERVI CE OR PROCE-
DURE, |F SUCH EVI DENCE EXI STS, AND SHALL | NCLUDE A STATEMENT THAT, BASED
ON THE PHYSI Cl AN S CREDI BLE EXPERI ENCE, THERE | S NO STANDARD TREATMENT
THAT IS LI KELY TO BE MORE CLI NI CALLY BENEFI Cl AL TO THE ENROCLLEE THAN THE
REQUESTED HEALTH SERVI CE OR PROCEDURE AND THE REQUESTED HEALTH SERVI CE
OR PROCEDURE | S LI KELY TO BENEFI T THE ENROLLEE I N THE TREATMENT OF THE
ENROLLEE' S RARE DI SEASE AND THAT SUCH BENEFI T TO THE ENROLLEE OUTWEI GHS
THE RI SKS OF SUCH HEALTH SERVI CE OR PROCEDURE. THE CERTI FYI NG PHYSI Cl AN
SHALL DI SCLOSE ANY MATERI AL FI NANCI AL OR PROFESSI ONAL RELATIONSHIP W TH
THE PROVI DER OF THE REQUESTED HEALTH SERVI CE OR PROCEDURE AS PART OF THE
APPLI CATION FOR EXTERNAL APPEAL OF DENI AL OF A RARE DI SEASE TREATMENT.



Co~NOoOUIT~hWNE

S. 5472--A 19

| F THE PROVI SION OF THE REQUESTED HEALTH SERVICE OR PROCEDURE AT A
HEALTH CARE FACI LI TY REQUI RES PRI OR APPROVAL OF AN | NSTI TUTI ONAL REVI EW
BOARD, AN ENROLLEE OR ENRCLLEE'S DESIGNEE SHALL ALSO SUBM T SUCH
APPROVAL AS PART OF THE EXTERNAL APPEAL APPLI CATI ON.

S 35. Subdivision 3 of section 4903 of the public health |aw, as added
by chapter 705 of the laws of 1996, is anended to read as foll ows:

3. A utilization review agent shall nmake a determ nation invol ving
conti nued or extended health care services, [or] additional services for
an enrol |l ee undergoing a course of continued treatnment prescribed by a
health care provider, OR HOVE HEALTH CARE SERVI CES FOLLOWN NG AN | NPA-
TI ENT HOSPI TAL ADM SSI ON, and SHALL provide notice of such determ nation
to the enrollee or the enrollee' s designee, which nay be satisfied by
notice to the enrollee's health care provider, by telephone and in wit-
ing within one business day of receipt of the necessary infornmation
EXCEPT, W TH RESPECT TO HOVE HEALTH CARE SERVI CES FOLLOW NG AN | NPATI ENT
HOSPI TAL ADM SSI ON, W THI N SEVENTY- TWO HOURS OF RECEI PT OF THE NECESSARY
| NFORVATI ON WHEN THE DAY SUBSEQUENT TO THE REQUEST FALLS ON A WEEKEND
OR HOLI DAY. Notification of continued or extended services shal
i ncl ude the nunber of extended services approved, the new total of
approved services, the date of onset of services and the next review
date. PROVI DED THAT A REQUEST FOR HOVE HEALTH CARE SERVICES AND ALL
NECESSARY | NFORMATI ON |'S SUBM TTED TO THE UTI LI ZATI ON REVI EW AGENT PRI OR
TO DI SCHARGE FROM AN | NPATI ENT HOSPI TAL ADM SSI ON PURSUANT TO THI S
SUBDI VI SI ON, A UTI LI ZATI ON REVI EW AGENT SHALL NOT DENY, ON THE BASI S OF
MEDI CAL NECESSI TY OR LACK OF PRI OR AUTHORI ZATI ON, COVERAGE FOR HOMVE
HEALTH CARE SERVICES WH LE A DETERM NATI ON BY THE UTI LI ZATI ON REVI EW
AGENT | S PENDI NG

S 36. Subdivision 2 of section 4904 of the public health |aw, as added
by chapter 705 of the |aws of 1996, paragraph (b) as anmended by chapter
586 of the |aws of 1998, is anended to read as foll ows:

2. A utilization review agent shall establish an expedited appea
process for appeal of an adverse determ nation invol ving:

(a) continued or extended health care services, procedures or treat-
nments or additional services for an enrollee undergoing a course of
continued treatnment prescribed by a health care provider HOVE HEALTH
CARE SERVI CES FOLLOW NG DI SCHARGE FROM AN | NPATI ENT HOSPI TAL ADM SSI ON
PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON FORTY-NINE HUNDRED THREE OF
TH S ARTI CLE; or

(b) an adverse determnation in which the health care provider
believes an imedi ate appeal 1is warranted except any retrospective
det ermi nati on. Such process shall include nechanisns which facilitate
resol ution of the appeal including but not limted to the sharing of
information fromthe enrollee's health care provider and the utilization
revi ew agent by tel ephonic neans or by facsimle. The utilization review

agent shall provide reasonable access to its clinical peer reviewer
wi thin one busi ness day of receiving notice of the taking of an expe-
dited appeal. Expedited appeals shall be determined within two business

days of receipt of necessary information to conduct such appeal. Expe-
di ted appeals which do not result in a resolution satisfactory to the
appealing party nmay be further appealed through the standard appea
process, or through the external appeal process pursuant to section
forty-nine hundred fourteen of this article as applicable.

S 37. Section 4906 of the public health | aw, as anended by chapter 586
of the laws of 1998, is anended to read as foll ows:

S 4906. Wiiver. 1. Any agreenent which purports to waive, limt,
disclaim or in any way dimnish the rights set forth in this article,
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except as provided pursuant to section four thousand nine hundred ten of
this article shall be void as contrary to public policy.

2. NOTW THSTANDI NG SUBDIVISION ONE OF THI' S SECTION, IN LIEU OF THE
EXTERNAL APPEAL PROCESS AS SET FORTH IN THI' S ARTI CLE, A HEALTH CARE PLAN
AND A FACI LI TY LI CENSED PURSUANT TO ARTI CLE TWENTY-EI GHT OF THI S CHAPTER
MAY AGREE TO AN ALTERNATIVE DI SPUTE RESCOLUTION MECHANISM TO RESOLVE
DI SPUTES OTHERW SE SUBJECT TO THI S ARTI CLE

S 38. The opening paragraph of subdivision 2 of section 4910 of the
public health |l aw, as added by chapter 586 of the laws of 1998, s
amended to read as foll ows:

An enrollee, the enrollee's designee and, in connection wth CONCUR-
RENT AND retrospective adverse determ nations, an enrollee's health care
provi der, shall have the right to request an external appeal when:

S 39. Subparagraphs (ii) and (iii) of paragraph (b) of subdivision 2
of section 4910 of the public health |aw, as added by chapter 586 of the
| aws of 1998, are amended to read as foll ows:

(ii) the enrollee's attending physician has certified that the enrol -
lee has a life-threatening or disabling condition or disease (a) for
which standard health services or procedures have been ineffective or
woul d be nedically inappropriate, or (b) for which there does not exist
a nore beneficial standard health service or procedure covered by the
health care plan, or (c) for which there exists a clinical trial OR RARE
DI SEASE TREATMENT, and

(ii1) the enrollee's attending physician, who nust be a |icensed,
board-certified or board-eligible physician qualified to practice in the
area of practice appropriate to treat the enrollee's life threatening or
disabling condition or disease, nust have recomended either (a) a
heal th service or procedure (including a pharmaceutical product wthin
t he meani ng of subparagraph (B) of paragraph [b] (B) of subdivision five
of section forty-nine hundred of this article) that, based on two docu-
ments fromthe avail abl e nedical and scientific eV|dence is likely to
be nore beneficial to the enrollee than any covered standard health
service or procedure OR, IN THE CASE OF A RARE DI SEASE, BASED ON THE
PHYSI Cl AN S CERTI FI CATION REQUI RED BY SUBDI VI SI ON SEVEN- G OF SECTI ON
FORTY- NI NE HUNDRED OF THI S ARTI CLE AND SUCH OTHER EVI DENCE AS THE ENRCL-
LEE, THE ENROLLEE S DESI GNEE OR THE ENROLLEE' S ATTENDI NG PHYSI Cl AN MNAY
PRESENT, THAT THE REQUESTED HEALTH SERVI CE OR PROCEDURE | S LI KELY TO
BENEFI T THE ENROLLEE I N THE TREATMENT OF THE ENROLLEE' S RARE DI SEASE AND
THAT SUCH BENEFI T TO THE ENROLLEE QUTWEI GHS THE RISKS OF SUCH HEALTH
SERVI CE OR PROCEDURE; or (b) a clinical trial for which the enrollee is
eligible. Any physician certification provided under this section shal
include a statenment of the evidence relied upon by the physician in
certifying his or her recommendati on, and

S 40. Paragraphs (b) and (c) of subdivision 2 of section 4914 of the
public health law, as added by chapter 586 of the Ilaws of 1998, are
amended to read as foll ows:

(b) The external appeal agent shall nmake a determ nation with respect
to the appeal within thirty days of the receipt of the [enrollee's]
request therefor, submitted in accordance wth the conm ssioner's
instructions. The external appeal agent shall have the opportunity to
request additional information fromthe enrollee, the enrollee's health
care provider and the enrollee's health care plan within such thirty-day
period, in which case the agent shall have up to five additional busi-
ness days if necessary to nmake such determ nation. The external appea
agent shall notify the enrollee, THE ENROLLEE S HEALTH CARE PROVI DER
WHERE APPROPRI ATE, and the health care plan, in witing, of the appea
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determination within two busi ness days of the rendering of such determ -
nati on.

(c) Notwi thstanding the provisions of paragraphs (a) and (b) of this
subdivision, if the enrollee's attendi ng physician states that a delay
in providing the health care service would pose an i mr nent or serious
threat to the health of the enrollee, the external appeal shall be
conpleted within three days of the request therefor and the externa
appeal agent shall make every reasonable attenpt to imrediately notify
the enrollee, THE ENROLLEE' S HEALTH CARE PROVI DER WHERE APPROPRI ATE, and
the health plan of its deternmi nation by telephone or facsimle, followed
i mredi ately by witten notification of such determ nation.

S 41. Item 1 of clause (ii) of subparagraph (B) of paragraph (d) of
subdi vi sion 2 of section 4914 of the public health Ilaw, as added by
chapter 586 of the laws of 1998, is amended to read as foll ows:

(1) that the patient costs of the proposed health service or procedure
shall be covered by the health care plan either: when a majority of the
panel of reviewers determ nes, BASED upon review of the applicable
medi cal and scientific evidence AND, | N CONNECTI ON W TH RARE DI SEASES,
THE PHYSI Cl AN S CERTI FI CATI ON REQUI RED BY SUBDI VI SI ON SEVEN- G OF SECTI ON
FORTY- NI NE HUNDRED OF THI S ARTI CLE AND SUCH OTHER EVI DENCE AS THE ENRCL-
LEE, THE ENROLLEE' S DESI GNEE OR THE ENROLLEE' S ATTENDI NG PHYSI CI AN MAY
PRESENT (or upon confirmation that the recomended treatnent is a clin-
ical trial), the enrollee's nmedical record, and any other pertinent
information, that the proposed health service or treatnent (including a
pharmaceuti cal product within the neani ng of subparagraph (B) of para-
graph (b) of subdivision five of section forty-nine hundred of this
article) is likely to be nore beneficial than any standard treatnment or
treatments for the enrollee's life-threatening or disabling condition or
di sease OR, FOR RARE DI SEASES, THAT THE REQUESTED HEALTH SERVI CE OR
PROCEDURE |'S LI KELY TO BENEFI T THE ENROLLEE IN THE TREATMENT OF THE
ENROLLEE' S RARE DI SEASE AND THAT SUCH BENEFI T TO THE ENRCLLEE OUTWEI GHS
THE RI SKS OF SUCH HEALTH SERVI CE OR PROCEDURE (or, in the case of a
clinical trial, 1is Ilikely to benefit the enrollee in the treatnent of
the enrollee's condition or disease); or when a review ng panel is even-
ly divided as to a determ nation concerning coverage of the health
service or procedure, or

S 42. Subdivision 4 of section 4914 of the public health |aw, as added
by chapter 586 of the laws of 1998, is anended to read as foll ows:

4. [Paynent] (A) EXCEPT AS PROVI DED | N PARAGRAPHS (B) AND (C) OF THI S
SUBDI VI SI ON, PAYMENT for an external appeal shall be the responsibility
of the health care plan. The health care plan shall nake paynment to the
external appeal agent within forty-five days fromthe date the appea
determination is received by the health care plan, and the health care
pl an shall be obligated to pay such anmobunt together with interest there-
on calculated at a rate which is the greater of the rate set by the
comm ssioner of taxation and finance for corporate taxes pursuant to
par agr aph one of subsection (e) of section one thousand ninety-six of
the tax Ilaw or twelve percent per annum to be conputed fromthe date
the bill was required to be paid, in the event that paynent is not nade
wi thin such forty-five days.

(B) | F AN ENROLLEE' S HEALTH CARE PROVI DER REQUESTS AN EXTERNAL APPEAL
OF A CONCURRENT ADVERSE DETERM NATION AND THE EXTERNAL APPEAL AGENT
UPHOLDS THE HEALTH CARE PLAN S DETERM NATI ON I N WHOLE, PAYMENT FOR THE
EXTERNAL APPEAL SHALL BE MADE BY THE HEALTH CARE PROVI DER IN THE MANNER
AND SUBJECT TO THE TI MEFRAMES AND REQUI REMENTS SET FORTH | N PARAGRAPH
(A) OF TH' S SuUBDI VI SI ON



Co~NOoOUIT~hWNE

S. 5472--A 22

(O |IF AN ENROLLEE' S HEALTH CARE PROVI DER REQUESTS AN EXTERNAL APPEAL
OF A CONCURRENT ADVERSE DETERM NATION AND THE EXTERNAL APPEAL AGENT
UPHOLDS THE HEALTH CARE PLAN S DETERM NATI ON I N PART, PAYMENT FOR THE
EXTERNAL APPEAL SHALL BE EVENLY DI VI DED BETWEEN THE HEALTH CARE PLAN AND
THE ENROLLEE'S HEALTH CARE PROVI DER WHO REQUESTED THE EXTERNAL APPEAL
AND SHALL BE MADE BY THE HEALTH CARE PLAN AND THE ENROLLEE' S HEALTH CARE
PROVI DER | N THE MANNER AND SUBJECT TO THE TI MEFRAMES AND REQUI REMENTS
SET FORTH I N PARAGRAPH (A) OF THI S SUBDI VI SI ON; PROVI DED, HOWEVER, THAT
THE COWM SSI ONER MAY, UPON A DETERM NATION BY THE SUPERI NTENDENT OF
| NSURANCE THAT HEALTH CARE PLANS OR HEALTH CARE PROVI DERS ARE EXPERI ENC-
ING A SUBSTANTIAL HARDSHIP AS A RESULT OF PAYMENT FOR THE EXTERNAL
APPEAL WHEN THE EXTERNAL APPEAL AGENT UPHOLDS THE HEALTH CARE PLAN S
DETERM NATI ON | N PART, | N CONSULTATI ON W TH THE SUPERI NTENDENT, PROMJL-
GATE REGULATIONS TO LIM T SUCH HARDSHI P

(D) I'F AN ENROLLEE' S HEALTH CARE PROVI DER WAS ACTI NG AS THE ENROLLEE' S
DESI GNEE, PAYMENT FOR THE EXTERNAL APPEAL SHALL BE MADE BY THE HEALTH
CARE PLAN. THE EXTERNAL APPEAL AND ANY DESI GNATI ON SHALL BE SUBM TTED
ON A STANDARD FORM DEVELOPED BY THE COWM SSI ONER | N  CONSULTATION WTH
THE SUPERI NTENDENT OF | NSURANCE PURSUANT TO SUBDI VI SION FIVE OF TH' S
SECTI ON. THE SUPERI NTENDENT OF | NSURANCE SHALL HAVE THE AUTHORI TY UPON
RECEI PT OF AN EXTERNAL APPEAL TO CONFI RM THE DESI GNATI ON OR REQUEST
OTHER | NFORVATI ON AS NECESSARY, IN VWHICH CASE THE SUPERI NTENDENT OF
| NSURANCE SHALL MAKE AT LEAST TWO WRI TTEN REQUESTS TO THE ENROLLEE TO
CONFI RM THE DESI GNATI ON. THE ENROLLEE SHALL HAVE TWO WEEKS TO RESPOND TO
EACH SUCH REQUEST. | F THE ENROLLEE FAILS TO RESPOND TO THE SUPERI NTEN-
DENT OF | NSURANCE W THI N THE SPECI FI ED TI MEFRAME, THE SUPERI NTENDENT OF
| NSURANCE SHALL MAKE TWO WRI TTEN REQUESTS TO THE HEALTH CARE PROVI DER TO
FILE AN EXTERNAL APPEAL ON HHS OR HER OW BEHALF. THE HEALTH CARE
PROVI DER SHALL HAVE TWO WEEKS TO RESPOND TO EACH SUCH REQUEST. | F THE
HEALTH CARE PROVI DER DOES NOT RESPOND TO THE SUPERI NTENDENT OF | NSURANCE
REQUESTS W THI N THE SPECI FI ED TI MEFRAME, THE SUPERI NTENDENT OF | NSURANCE
SHALL REJECT THE APPEAL. | F THE HEALTH CARE PROVI DER RESPONDS TO THE
SUPERI NTENDENT' S REQUESTS, PAYMENT FOR THE EXTERNAL APPEAL SHALL BE MADE
| N ACCORDANCE W TH PARAGRAPHS (B) AND (C) OF THIS SUBDI VI SI ON

S 43. The public health law is anended by adding a new section 4917 to
read as foll ows:

S 4917. HOLD HARMLESS. A HEALTH CARE PROVI DER REQUESTI NG AN EXTERNAL
APPEAL OF A CONCURRENT ADVERSE DETERM NATI ON, | NCLUDI NG WHEN THE HEALTH
CARE PROVI DER REQUESTS AN EXTERNAL APPEAL AS THE ENRCLLEE' S DESI GNEE
SHALL NOT PURSUE RElI MBURSEMENT FROM THE ENROLLEE FOR SERVI CES DETERM NED
NOT MEDI CALLY NECESSARY BY THE EXTERNAL APPEAL AGENT, EXCEPT TO COLLECT
A COPAYMENT.

S 44. Subdivision 2 of section 20 of chapter 451 of the |laws of 2007,
amendi ng the public health |aw, the social services law and the insur-

ance law relating to providing enhanced consuner and provider
protections, is amended to read as foll ows:
2. sections two, three and twelve of this act shall take effect on

January 1, 2008; provided, however, that subparagraph (iii) of paragraph
(1) of subsection (a) of section 3238 of the insurance | aw as added in
section twelve of this act shall expire and be deened repeal ed Decenber
31, [2009] 2011;

S 45. Intentionally omtted.

S 46. Intentionally omtted.

S 47. Intentionally omtted.

S 48. This act shall take effect January 1, 2010; provided, however,
t hat :
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1. sections twenty and thirty-three of this act shall take effect
Cctober 1, 2009, and shall apply to applications submtted after that
date, and shall not apply to applications submtted prior to such date
if such application is resubmtted in substantially simlar formon or
after Cctober 1, 2009;

2. provided, further, that the anendnents to subsection (i) of section
3217-b of the insurance | aw nade by section three of this act shall not
affect the repeal of such subsection and shall be deened repeal ed there-
Wit h;

3. provided, further, that the anendnents to subsection (i) of section
4325 of the insurance |aw made by section nineteen of this act shall not
affect the repeal of such subsection and shall be deened repeal ed there-
Wit h;

4. provided, further, that the anendnents to subdivision 5-d of
section 4406-c of the public health |aw nade by section thirty-two of
this act shall not affect the repeal of such subdivision and shall be
deened repeal ed therew th;

5. provided further that sections eight and forty-four of this act
shal | take effect inmediately;

6. provided further that section nine of this act shall apply to dates
of service on or after April 1, 2010; and

7. provided further that sections two, four, five, fifteen, sixteen
and seventeen of this act shall take effect January 1, 2011.



