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STATE OF NEW YORK

5374
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. KLEIN -- read twi ce and ordered printed, and when
printed to be conmmitted to the Conmttee on |Insurance

AN ACT to anend the insurance law, in relation to an exenption to
certain provi si ons of law relating to risk-based capital for
property/casualty insurance conpanies; and in relation to the finan-
cial regulation of nmedical malpractice liability insurance conpanies;
and to repeal certain provisions of such law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (a) of section 1301 of the insurance lawis
amended by addi ng two new paragraphs 19 and 20 to read as fol |l ows:

(19) FOR THOSE STOCK AND NON- STOCK COVPANI ES TO WHI CH SUBPARAGRAPH ( B)
OF PARAGRAPH TWD OF SUBSECTI ON (B) OF SECTI ON ONE THOUSAND THREE HUNDRED
TVENTY- FOUR OF THI S ARTI CLE APPLY, THE AMOUNT OF THE SURCHARGE ON PREM -
UMS TO SATI SFY A PROIECTED DEFI Cl ENCY THAT | S ATTRI BUTABLE TO THE PREM -
UM LEVELS ESTABLI SHED PURSUANT TO SECTI ON FORTY OF CHAPTER TWO HUNDRED
SI XTY-SI X OF THE LAWS OF NI NETEEN HUNDRED El GHTY- SI X, AS SUCH SURCHARGE
'S PROVI DED | N SUCH CHAPTER, WHETHER OR NOT SUCH SURCHARGE |S ACTUALLY
| MPOSED BY THE SUPERI NTENDENT.

(20) FOR RECI PROCAL | NSURERS ORGANI ZED AND LI CENSED PURSUANT TO ARTI -
CLE SI XTY-ONE OF THI S CHAPTER TO WRI TE MEDI CAL MALPRACTI CE | NSURANCE AS
THAT TERM IS DEFINED |IN SUBSECTION (B) OF SECTION FI VE THOUSAND FI VE
HUNDRED ONE OF THI S CHAPTER, THE AMOUNT OF ANY ASSESSMENT AUTHORI ZED BY
SUBSECTIONS (A) AND (B) OF SECTION SI X THOUSAND ONE HUNDRED EI GHT OF
TH S CHAPTER.

S 2. Section 1311 of the insurance lawis anmended by adding a new
subsection (e) to read as foll ows:

(E) | N DETERM NI NG THE TOTAL ADM TTED ASSETS OF AN | NSURER THE SUPER-
| NTENDENT SHALL | NCLUDE IN SUCH DETERM NATION ALL ASSETS ALLONED AS
ADM TTED ASSETS PURSUANT TO SUBSECTI ON (A) OF SECTI ON ONE THOUSAND THREE
HUNDRED ONE OF THI S ARTI CLE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 3. Section 1325 of the insurance |aw is REPEALED and a new section
1325 is added to read as foll ows:

S 1325. EXEMPTION. (A) FOR THE PURPOSES OF EXEMPTI NG CERTAI N | NSURANCE
COWANI ES FROM THE PROVISIONS OF SECTI ON ONE THOUSAND THREE HUNDRED
TVENTY- FOUR OF THI S ARTI CLE, THE SUPERI NTENDENT SHALL EXEMPT THOSE STOCK
AND NON- STOCK | NSURANCE COVPANI ES TO WHI CH SUBPARAGRAPH (B) OF PARAGRAPH
TWO OF SUBSECTI ON (B) OF SUCH SECTI ON APPLI ES.

(B) THE SUPERI NTENDENT SHALL NO LATER THAN JUNE THI RTI ETH, TWD THOU
SAND ELEVEN PROMULGATE, FOR APPLICATION DURING THE NEXT SUCCEEDI NG
CALENDAR YEAR, AND AFTER CONSULTATION WTH THE COW SSI ONER OF HEALTH
AND DOMESTIC MEDI CAL MALPRACTI CE | NSURERS WRI TI NG MEDI CAL MALPRACTI CE
| NSURANCE I N THI S STATE, A REGULATI ON WHI CH PROVI DES A SEPARATE FI NAN-
ClAL SECURITY STANDARD AND RATE APPROVAL PROCESS FOR THOSE STOCK AND
NON- STOCK | NSURANCE COVPANI ES TO WHI CH SUBPARAGRAPH (B) OF PARAGRAPH TWD
OF SUBSECTI ON (B) OF SECTI ON ONE THOUSAND THREE HUNDRED TWENTY-FOUR OF
THI'S CHAPTER APPLY. SUCH STANDARD SHALL TAKE | NTO ACCOUNT THE SPECI AL-
| ZED NATURE OF THE COVERAGE PROVI DED BY SUCH COVWANIES AND THE UN QUE
OBLI GATIONS | MPOSED ON SUCH COWPANIES BY STATUE AND REGULATI ON, AND
SHALL BE BASED UPON THE CASH FLOW CONDI TI ON OF THE | NSURER AND | TS ABI L-
| TY TO PAY CLAI M5 BASED UPON CLAI M5 RESERVE ANALYSES. FURTHER, THE REGUJ
LATI ON SHALL | NCLUDE NEW STATUTORY FI NANCI AL STATEMENT BLANKS AND EXAM
| NATI ON PROTOCOLS CONSI STENT W TH THE NEW STANDARD.

(© UNTIL SUCH TI ME AS THE SUPERI NTENDENT PROMULGATES REGULATI ONS | N
ACCORDANCE W TH SUBSECTION (B) OF THI'S SECTION, THOSE STOCK AND
NON- STOCK | NSURANCE COVPANI ES TO WHI CH SUBPARAGRAPH (B) OF PARAGRAPH TWD
OF SUBSECTION (B) OF SECTI ON ONE THOUSAND THREE HUNDRED TWENTY- FOUR OF
THI S CHAPTER APPLI ED, AND NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW TO
THE CONTRARY, MAY FILE FOR AND USE A RATE | NCREASE OR DECREASE NOT TO
EXCEED FI VE PERCENT UPON A FI LI NG W TH THE SUPERI NTENDENT, EFFECTI VE THE
NEXT JULY FIRST, IF SUCH SUBM SSION IS FI LED W TH THE SUPERI NTENDENT NO
LATER THAN MARCH FIRST. |F A CARRI ER DOES NOT FI LE SUCH RATE ADJUSTMENT
W THI N SUCH TI ME FRAME, THEN SUCH | NSURER SHALL BE SUBJECT TO THE RATE
APPROVAL PROCESS |IN PLACE AT THE TIME THI S SECTI ON SHALL TAKE EFFECT.
THE SUPERI NTENDENT MAY, UPON A REVI EW OF SUCH FI LI NG MADE BY AN | NSURER,
REJECT SUCH A FI LI NG UPON WRI TTEN NOTI CE TO THE CARRIER NOT LESS THAN
TH RTY DAYS PRIOR TO SUCH TI ME THAT THE FI LED RATES ARE TO TAKE EFFECT,
AT WHI CH TI ME THE SUBJECT I NSURER SHALL FILE FOR USE AN ALTERNATI VE
RATI NG PLAN.

S 4. Subsection (c) of section 2343 of the insurance |aw, as anmended
by section 27 of part B of chapter 58 of the |laws of 2008, is anmended to
read as foll ows:

(c) Notwi thstanding any other provision of this chapter, no applica-
tion for an order of rehabilitation or |iquidation of a domestic insurer
whose primary liability arises fromthe business of nedical nalpractice
i nsurance, as that termis defined in subsection (b) of section five
t housand five hundred one of this chapter, shall be made on the grounds
specified in subsection (a) or (c) of section seven thousand four
hundred two of this chapter at any tine [prior to June thirtieth, two
t housand el even].

S 5. Subsection (b) of section 6108 of the insurance law is anmended to
read as foll ows:

(b) If the admtted assets of any such insurer are at any tinme insuf-
ficient for the paynent of |osses and expenses after providing for all
other liabilities of such insurer and the m ni mum surplus to policyhol d-
ers required by this chapter, the advisory comrittee shall, wthin thir-
ty days thereafter, order an assessnent for the anmount necessary to pay
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such | osses and expenses, and authorize the attorney-in-fact to collect
from each subscriber Iiable therefor a pro rata share of the anmount of
such assessnent, subject to the limt specified in the contract of such
subscriber and to maintain an action therefor in the name of the attor-
ney-in-fact. FOR THE PURPOSES OF THI S SUBSECTI ON, ADM TTED ASSETS SHALL
| NCLUDE A PRESUMPTI ON OF A SURCHARGE OR ASSESSMENT, WHERE APPLI CABLE, OR
BOTH, HAVI NG BEEN AUTHORI ZED BY THE ADVI SORY COUNCI L OR DI RECTED BY THE
SUPERI NTENDENT CONSI STENT W TH THE TERMS OF THE SUBSCRI BERS' CONTRACTS
AND COLLECTED BY AN | NSURER

S 6. Subsection (c) of section 6111 of the insurance law is anmended to
read as foll ows:

(c) The contingent liability of subscribers for additional prem unms or
assessnments shall [not] be included as an asset in the financial state-
nment of a reciprocal insurer.

S 7. This act shall take effect immediately.



