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STATE OF NEW YORK

5311
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. MORAHAN -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal |law, the correction law, the executive |aw,
the crimnal procedure |aw and the nmental hygiene law, in relation to
sex offenses and to repeal certain provisions of the penal |aw and the
crimnal procedure law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 18 of section 10.00 of the penal |aw, as
anmended by chapter 7 of the laws of 2007, is amended to read as foll ows:

18. "Juvenile offender" neans (1) a person thirteen years old who is
crimnally responsible for acts constituting nurder in the second degree
as defined in subdivisions one and two of section 125.25 of this chapter
or such conduct as a sexually notivated felony, where authorized pursu-
ant to section 130.91 of [the penal |aw] TH S CHAPTER OR PREDATORY SEXU-
AL ASSAULT AS DEFI NED I N SECTION 130.95 OF TH S CHAPTER; and

(2) a person fourteen or fifteen years old who is crimnally responsi -
ble for acts constituting the crines defined in subdivisions one and two
of section 125.25 (rmurder in the second degree) and in subdivision three
of such section provided that the underlying crime for the murder charge
is one for which such person is crimnally responsible; section 135.25
(kidnapping in the first degree); 150.20 (arson in the first degree);
subdi vi sions one and two of section 120.10 (assault in the first
degree); 125.20 (manslaughter in the first degree); [subdivisions one
and two of] section 130.35 (rape in the first degree); [subdivisions one
and two of] section 130.50 (crimnal sexual act in the first degree);
130. 70 (aggravated sexual abuse in the first degree); 130.95 ( PREDATORY
SEXUAL ASSAULT); 140.30 (burglary in the first degree); subdivision one
of section 140.25 (burglary in the second degree); 150.15 (arson in the
second degree); 160.15 (robbery in the first degree); subdivision tw of
section 160.10 (robbery in the second degree) of this chapter; or

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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section 265.03 of this chapter, where such nachi ne gun or such firearm
i s possessed on school grounds, as that phrase is defined in subdivision
fourteen of section 220.00 of this chapter; or defined in this chapter
as an attenpt to commt murder in the second degree or kidnapping in the
first degree, or such conduct as a sexually notivated felony, where
aut hori zed pursuant to section 130.91 of [the penal law] TH S CHAPTER

S 2. Subdivision 2 of section 30.00 of the penal law, as anended by
chapter 7 of the laws of 2007, is amended to read as foll ows:

2. A person thirteen, fourteen or fifteen years of age is crimnally
responsi bl e for acts constituting nmurder in the second degree as defined
i n subdivisions one and two of section 125.25 and in subdivision three
of such section provided that the underlying crime for the murder charge
is one for which such personis crimnally responsible, AND FOR ACTS
CONSTI TUTI NG PREDATORY SEXUAL ASSAULT AS DEFINED IN SECTION 130.95 OF
TH'S CHAPTER or for such conduct as a sexually notivated fel ony, where
aut hori zed pursuant to section 130.91 of [the penal law TH' S CHAPTER,
AND FOR ACTS CONSTI TUTI NG PREDATORY SEXUAL ASSAULT AS DEFI NED I N SECTI ON
130.95 OF TH S CHAPTER, and a person fourteen or fifteen years of age is
crimnally responsible for acts constituting the crines defined in
section 135.25 (kidnapping in the first degree); 150.20 (arson in the
first degree); subdivisions one and two of section 120.10 (assault in
the first degree), 125. 20 (mansl aughter in the first degree); [subdivi-
sions one and two of] section 130.35 (rape in the first degree); [ subdi -
vi sions one and two of] section 130.50 (crimnal sexual act in the first
degree); 130.70 (aggravated sexual abuse in the first degree); 140.30
(burglary in the first degree); subdivision one of section 140.25
(burglary in the second degree); 150.15 (arson in the second degree);
160. 15 (robbery in the first degree); subdivision tw of section 160.10
(robbery in the second degree) of this chapter; or section 265.03 of
this chapter, where such machine gun or such firearm is possessed on
school grounds, as that phrase is defined in subdivision fourteen of
section 220.00 of this chapter; or defined in this chapter as an attenpt
to commt nmurder in the second degree or kidnapping in the first degree,
or for such conduct as a sexually notivated felony, where authorized
pursuant to section 130.91 of [the penal |law] TH S CHAPTER

S 3. Subparagraph (i) of paragraph (a) of subdivision 3 of section
70. 00 of the penal |aw, as anmended by chapter 107 of the laws of 2006,
is amended to read as foll ows:

(i) For a class A-I felony, such mninmmperiod shall not be |ess than
fifteen years nor nore than twenty-five years; provided, however, that
(A) where a sentence, other than a sentence of death or I|ife inprison-
ment w thout parole, is inposed upon a defendant convicted of mnurder in
the first degree as defined in section 125.27 of this chapter such mni-
mum period shall be not |ess than twenty years nor nore than twenty-five
years, and, (B) where a sentence is inposed upon a defendant convicted
of murder in the second degree as defined in subdivision five of section
125.25 of this chapter or convicted of aggravated nmurder as defined in
section 125.26 of this chapter, the sentence shall be life inprisonnment
wi thout parole, and, (C) where a sentence is inposed upon a defendant
convicted of attenpted nurder in the first degree as defined in article
one hundred ten of this chapter and subparagraph (i), (ii) or (iii) of
par agraph (a) of subdivision one and paragraph (b) of subdivision one of
section 125.27 of this chapter or attenpted aggravated nurder as defined
in article one hundred ten of this chapter and section 125.26 of this
chapter such m nimum peri od shall be not |less than twenty years nor nore
than forty years, AND, (D) WHERE A SENTENCE IS | MPOSED UPON A DEFENDANT
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CONVI CTED OF RAPE OF A CHILD IN THE FI RST DEGREE AS DEFINED I N SECTION
130.36 OF THI S CHAPTER, CRI M NAL SEXUAL ACT AGAINST A CHI LD IN THE FI RST
DEGREE AS DEFINED I N SECTION 130.51 OF THI S CHAPTER, AGGRAVATED SEXUAL
ABUSE OF A CH LD IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 130. 71 OF
THI S CHAPTER, COURSE OF SEXUAL CONDUCT AGAINST A CH LD IN THE FIRST
DEGREE AS DEFINED IN SECTION 130.75 OF TH S CHAPTER, PREDATORY SEX
ASSAULT AS DEFI NED I N SECTI ON 130.95 OF THIS CHAPTER OR USE OF A CHI LD
IN A SEXUAL PERFORVANCE | N THE FI RST DEGREE AS DEFI NED | N SECTI ON 263. 03
OF TH S CHAPTER, SUCH M NI MUM PERI OD SHALL BE TWENTY- FI VE YEARS

S 4. Paragraphs (a), (b) and (c) of subdivision 1 of section 70.02 of
the penal |aw, paragraph (a) as anended by chapter 320 of the |laws of
2006, paragraph (b) as separately anmended by chapters 764 and 765 of the
| aws of 2005, paragraph (c) as amended by chapter 7 of the | aws of 2007,
are amended to read as foll ows:

(a) Cdass B violent felony offenses: an attenpt to commt the class
A-1 felonies of nmurder in the second degree as defined in section
125. 25, kidnapping in the first degree as defined in section 135.25, and
arson in the first degree as defined in section 150.20; mansl aughter in
the first degree as defined in section 125.20, aggravated mansl aughter
in the first degree as defined in section 125.22, rape in the first
degree as defined in section 130.35, crimnal sexual act in the first
degree as defined in section 130.50, aggravated sexual abuse in the
first degree as defined in section 130.70, [course of sexual conduct
against a child in the first degree as defined in section 130.75;]
assault in the first degree as defined in section 120.10, kidnapping in
the second degree as defined in section 135.20, burglary in the first
degree as defined in section 140.30, arson in the second degree as
defined in section 150.15, robbery in the first degree as defined in
section 160.15, USE OF A CHILD IN A SEXUAL PERFORMANCE IN THE SECOND
DEGREE AS DEFINED IN SECTION 263.05, PROMOTING AN OBSCENE SEXUAL
PERFORMANCE BY A CHI LD IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 263. 08,
PROMOTI NG A SEXUAL PERFORVMANCE BY A CHI LD IN THE FI RST DEGREE AS DEFI NED
I N SECTI ON 263. 13, incest in the first degree as defined in section
255. 27, <crimnal possession of a weapon in the first degree as defined
in section 265.04, crimnal use of a firearm in the first degree as
defined in section 265.09, crimnal sale of a firearmin the first
degree as defined in section 265.13, aggravated assault wupon a police
of ficer or a peace officer as defined in section 120.11, gang assault in
the first degree as defined in section 120.07, intimdating a victimor
witness in the first degree as defined in section 215.17, hindering
prosecution of terrorism in the first degree as defined in section
490. 35, crimnal possession of a chem cal weapon or biol ogi cal weapon in
the second degree as defined in section 490.40, and crimnal wuse of a
chem cal weapon or biological weapon in the third degree as defined in
section 490. 47.

(b) Cass Cviolent felony offenses: an attenpt to conmt any of the
class B felonies set forth in paragraph (a); aggravated crimnally
negl i gent hom cide as defined in section 125.11, aggravated mansl aughter
in the second degree as defined in section 125.21, RAPE OF A CH LD IN
THE SECOND DEGREE AS DEFINED I N SECTION 130.31, CRIM NAL SEXUAL ACT
AGAI NST A CHI LD I N THE SECOND DEGREE AS DEFI NED I N SECTI ON 130. 46, SEXU-
AL ABUSE OF A CHILD AS DEFINED IN SECTION 130.63, aggravated sexua
abuse in the second degree as defined in section 130.67, AGGRAVATED
SEXUAL ABUSE OF A CHILD IN THE SECOND DEGREE AS DEFINED |IN SECTION
130. 69, COURSE OF SEXUAL CONDUCT AGAI NST A CHI LD IN THE SECOND DEGREE AS
DEFINED |IN SECTION 130.80, assault on a peace officer, police officer,
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fireman or emergency nedi cal services professional as defined in section
120. 08, gang assault in the second degree as defined in section 120. 06,

burglary in the second degree as defined in section 140.25, robbery in
the second degree as defined in section 160.10, PROVOTI NG AN OBSCENE
SEXUAL PERFORMANCE BY A CHI LD I N THE SECOND DEGREE AS DEFI NED | N SECTI ON
263. 10, POSSESSI NG AN OBSCENE SEXUAL PERFORVMANCE BY A CHILD IN THE FI RST
DEGREE AS DEFI NED | N SECTI ON 263. 11, PROMOTI NG A SEXUAL PERFORMANCE BY A
CH LD I N THE SECOND DEGREE AS DEFI NED I N SECTI ON 263. 15, POSSESSING A
SEXUAL PERFORMANCE BY A CHI LD IN THE FI RST DEGREE AS DEFI NED | N SECTI ON
263. 16, crimnal possession of a weapon in the second degree as defined
in section 265.03, crimnal wuse of a firearmin the second degree as
defined in section 265.08, crimnal sale of a firearm in the second
degree as defined in section 265.12, crinmnal sale of a firearmwth the
aid of a mnor as defined in section 265.14, soliciting or providing
support for an act of terrorism in the first degree as defined in
section 490.15, hindering prosecution of terrorismin the second degree
as defined in section 490.30, and crimnal possession of a chemca

weapon or biological weapon in the third degree as defined in section
490. 37.

(c) Cass Dviolent felony offenses: an attenpt to conmt any of the
class C felonies set forth in paragraph (b); reckless assault of a child
as defined in section 120.02, assault in the second degree as defined in
section 120.05, nenacing a police officer or peace officer as defined in
section 120.18, stalking in the first degree, as defined in subdivision
one of section 120.60, RAPE OF A CHILD IN THE THI RD DEGREE AS DEFI NED I N
SECTI ON 130. 26, rape in the second degree as defined in section 130. 30,
CRIM NAL SEXUAL ACT AGAINST A CH LD IN THE THI RD DEGREE AS DEFI NED I N
SECTI ON 130. 41, crimnal sexual act in the second degree as defined in
section 130.45, sexual abuse in the first degree as defined in section
130. 65, [course of sexual conduct against a child in the second degree
as defined in section 130.80,] aggravated sexual abuse in the third
degree as defined in section [130.66,] 130.65-A, AGGRAVATED SEXUAL ABUSE
OF ACH LD IN THE THI RD DEGREE AS DEFI NED I N SECTI ON 130.68, facilitat-
ing a sex offense with a controlled substance as defined in section
130. 90, POSSESSI NG AN OBSCENE SEXUAL PERFORMANCE BY A CH LD IN THE
SECOND DEGREE AS DEFI NED I N SECTI ON 263. 12, POSSESSI NG A SEXUAL PERFORM
ANCE BY A CHI LD IN THE SECOND DEGREE AS DEFI NED | N SECTI ON 263.17, crim
i nal possession of a weapon in the third degree as defined in subdivi-
sion five, six, seven or eight of section 265.02, <crinmnal sale of a
firearmin the third degree as defined in section 265.11, intimdating a
victim or wtness in the second degree as defined in section 215. 16,
soliciting or providing support for an act of terrorism in the second
degree as defined in section 490.10, and naking a terroristic threat as
defined in section 490.20, falsely reporting an incident in the first
degree as defined in section 240.60, placing a fal se bonb or hazardous
substance in the first degree as defined in section 240.62, placing a
false bonmb or hazardous substance in a sports stadiumor arena, mass
transportation facility or enclosed shopping mall as defined in section
240.63, and aggravated wunpermtted use of indoor pyrotechnics in the
first degree as defined in section 405. 18.

S 5. Section 70.07 of the penal |aw, as added by chapter 1 of the | aws
of 2000, subdivisions 1, 2, 3 as anended and subdivision 5 as added by
chapter 264 of the |laws of 2003, paragraphs (a) and (b) of subdivision 4
as anended by chapter 107 of the laws of 2006, is amended to read as
fol | ows:
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S 70.07 Sentence of inprisonment for second [child] sexual assault felo-
ny of fender.

1. A person who stands convicted of a felony offense for a sexua
assault [against a child], having been subjected to a predicate felony
conviction for a sexual assault [against a child], nust be sentenced in
accordance with the provisions of subdivision four [or five] of this
secti on.

2. A "sexual assault [against a child]" means a felony offense, other
t han persistent sexual abuse as defined in section 130.53 of this chap-
ter, [(a)] the essential elenents of which include the conm ssion or
attenpted conmm ssion of sexual conduct, as defined in subdivision ten of
section 130.00 OR SUBDI VI SI ON THREE OF SECTI ON 263.00 of this chapter],
(b) conmtted or attenpted to be commtted against a child | ess than
fifteen years ol d].

3. For purposes of determ ning whether a person has been subjected to
a predicate felony conviction under this section, the criteria set forth
in paragraph (b) of subdivision one of section 70.06 shall apply
provi ded however that for purposes of this subdivision, the terns "ten
year" or "ten years", as provided in subparagraphs (iv) and (v) of para-
graph (b) of subdivision one of such section 70.06, shall be "fifteen
year" or "fifteen years”. The provisions of section 400.19 of the crim -
nal procedure |aw shall govern the procedures that nust be followed to
deternmine whether a person who stands convicted of a sexual assault
[agai nst a child] has been previously subjected to a predicate felony
conviction for such a sexual assault and whet her such offender was ei gh-
teen years of age or older at the time of the conm ssion of the predi-
cate fel ony.

4. Where the court has found pursuant to subdivision three of this
section that a person who stands convicted of a felony offense [defined
in article one hundred thirty of this chapter] for the conmmssion or
attenpted commission of a sexual assault [against a child] has been
subjected to a predicate felony conviction for a sexual assault [against
a child], the court shall [sentence the defendant as foll ows:

(a) where the defendant stands convicted of such sexual assault

agai nst a child and such conviction is for a class A1l or class B fel o-
ny offense, and the predicate conviction for such sexual assault agai nst
a child is for a class All, class B or class C felony offense, the

court shall] inpose an indeterm nate sentence of inprisonnent, the maxi-
mum term of which shall be life and the m ni num period of which shall be
[at | east fifteen years and no nore than] twenty-five years|

(b) where the defendant stands convicted of such sexual assault
against a child and the conviction is for a class C fel ony offense, and
the predicate conviction for such sexual assault against a child is for
a class A ll, class B or class C felony offense, the court shall inpose
a determ nate sentence of inprisonnent, the termof which nust be at
| east twelve years and nust not exceed thirty years; provided however,
that if the court determnes that a | onger sentence is warranted, the
court shall set forth on the record the reasons for such determ nation
and, in lieu of inposing such sentence of inprisonnment, rmay inpose an
i ndeterm nate sentence of inprisonnent, the maxi mumterm of which shal
be life and the m ni num period of which shall be at least fifteen vyears
and no nore than twenty-five years;

(c) where the defendant stands convicted of such sexual assault
against a child and the conviction is for a class B felony offense, and
the predicate conviction for such sexual assault against a child is for
a class D or class E felony offense, the court shall inpose a determ -
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nat e sentence of inprisonnent, the termof which nust be at |east twelve
years and nmust not exceed thirty years;

(d) where the defendant stands convicted of such sexual assault
against a child and the conviction is for a class C felony offense, and
the predicate conviction for such sexual assault against a child is for
a class D or class E felony offense, the court shall inpose a determ -
nate sentence of inprisonnment, the termof which nust be at |east ten
years and nust not exceed twenty-five years;

(e) where the defendant stands convicted of such sexual assault
against a child and the conviction is for a class D fel ony of fense, and
the predicate conviction for such sexual assault against a child is for
a felony offense, the court shall inpose a determ nate sentence of
i mprisonment, the term of which nust be at |east five years and nust not
exceed fifteen years; and

(f) where the defendant stands convicted of such sexual assault
against a child and the conviction is for a class E felony offense, and
the predicate conviction for such sexual assault against a child is for
a felony offense, the court shall inpose a determ nate sentence of
i mprisonment, the term of which nust be at |east four years and nust not
exceed twel ve years.

5. Notwi t hstandi ng subdi vi sion four of this section, where the court
has found pursuant to subdivision three of this section that a person:
(a) stands convicted of a felony offense defined in article one hundred
thirty of +this chapter for the conmm ssion or attenpted conm ssion of a
sexual assault against a child; and (b) has been subjected to a predi-
cate felony conviction for sexual assault against a child as defined in
subdi vi sion two of this section; and (c) who was under the age of eigh-
teen years at the tinme of the conm ssion of such predicate felony
of fense, then the court may, in lieu of the sentence authorized by
subdivision four of this section, sentence the defendant to a term of
i mprisonment in accordance with the sentence authorized for the instant
felony offense pursuant to subdivision three of section 70.04 of this
article. The court shall set forth on the record the reasons for such
determ nation].

S 6. Subdivision 1 of section 110.05 of the penal |aw, as anended by
chapter 93 of the [aws of 2006, is anended to read as foll ows:

1. dass Al felony when the crinme attenpted is the A1 felony of
murder in the first degree, aggravated nurder as defined in subdivision
one of section 125.26 of this chapter, crimnal possession of a
controlled substance in the first degree, crimnal sale of a controlled
substance in the first degree, crimnal possession of a chemcal or
bi ol ogi cal weapon in the first degree [or], crimnal use of a chem ca
or biological weapon in the first degree, RAPE OF A CH LD IN THE FIRST
DEGREE, CRI M NAL SEXUAL ACT AGAINST A CHI LD IN THE FI RST DEGREE, COURSE
OF SEXUAL CONDUCT AGAINST A CHI LD IN THE FI RST DEGREE, AGGRAVATED SEXUAL
ABUSE OF A CHILD IN THE FIRST DEGREE, USE OF A CHLD IN A SEXUAL
PERFORMANCE | N THE FI RST DEGREE OR PREDATORY SEXUAL ASSAULT,;

S 7. Subdivision 5 of section 125.25 of the penal |aw, as anended by
chapter 320 of the laws of 2006, is amended to read as foll ows:

5. Being eighteen years old or nore, while in the course of commtting
[rape in the first, second or third degree, crimnal sexual act in the
first, second or third degree, sexual abuse in the first degree, aggra-
vated sexual abuse in the first, second, third or fourth degree,] OR
ATTEMPTING TO COWMT RAPE OF A CH LD IN THE FI RST, SECOND OR THI RD
DEGREE, CRI M NAL SEXUAL ACT AGAINST ACH LD IN THE FIRST, SECOND OR
THIRD DEGREE, SEXUAL ABUSE IN THE SECOND DEGREE, SEXUAL ABUSE OF A
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CHI LD, AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE FI RST OR SECOND DEGREE
COURSE OF SEXUAL CONDUCT AGAINST A CHI LD IN THE FI RST OR SECOND DEGREE
USE OF A CH LD IN A SEXUAL PERFORMANCE I N THE FI RST OR SECOND DEGREE
PROMOTI NG AN OBSCENE SEXUAL PERFORMANCE BY A CHI LD IN THE FI RST DEGREE
PROMOTI NG A SEXUAL PERFORVANCE BY A CHILD IN THE FI RST DEGREE, or incest
inthe first, second or third degree, against a person less than [four-
teen] FIFTEEN vyears old, he or she [intentionally] causes the death of
such person.

S 8. Subdivision 9 of section 130.00 of the penal |law, as anended by
chapter 696 of the laws of 1981, is amended to read as foll ows:

9. "Foreign object”™ neans any instrunent or article [which, when
inserted in the vagina, urethra, penis or rectum is capable of causing
physi cal injury] OTHER THAN A BODY PART.

S 9. Subdivision 11 of section 130.00 of the penal |aw, as added by
chapter 122 of the laws of 1996, is amended to read as foll ows:

11. "Aggravated sexual contact" nmeans inserting, other than for a
valid nmedical purpose, a FINGER OR foreign object in the vagina, ureth-
ra, penis or rectumof [a child, thereby causing physical injury to such
chil d] ANOTHER PERSON

S 10. Paragraph (h) of subdivision 3 of section 130.05 of the penal
law, as anended by chapter 264 of the |aws of 2003, is anended to read
as foll ows:

(h) a client or patient and the actor is a health care provider or
mental health care provider charged with rape in the third degree as
defined in section 130.25, crimnal sexual act in the third degree as
defined in section 130.40, aggravated sexual abuse in the [fourth] TH RD
degree as defined in section 130.65-a, or sexual abuse in the third
degree as defined in section 130.55, and the act of sexual conduct
occurs during a treatnment session, consultation, interview, or exam na-
tion.

S 11. Subdivision 3 of section 130.10 of the penal |aw, as anended by
chapter 264 of the laws of 2003, is amended to read as foll ows:

3. In any prosecution for the crime of rape in the third degree as
defined in section 130.25, crimnal sexual act in the third degree as
defined in section 130.40, aggravated sexual abuse in the [fourth] TH RD
degree as defined in section 130.65-a, or sexual abuse in the third
degree as defined in section 130.55 in which incapacity to consent is
based on the circunstances set forth in paragraph (h) of subdivision
three of section 130.05 of this article it shall be an affirmative
defense that the <client or patient consented to such conduct charged
after having been expressly advised by the health care or nental health
care provider that such conduct was not perforned for a valid nedica
pur pose.

S 12. Section 130.25 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 25 Rape in the third degree.

A person is guilty of rape in the third degree when:

1. He or she engages in sexual intercourse with another person who is
i ncapabl e of consent by reason of sone factor other than being | ess than
sevent een years old; OR

2. [Being twenty-one years old or nore, he or she engages in sexua
i ntercourse with another person |less than seventeen years old; or

3.] He or she engages in sexual intercourse with another person with-
out such person's consent where such |lack of consent 1is by reason of
sonme factor other than incapacity to consent.

Rape in the third degree is a class E fel ony.
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S 13. The penal law is anended by adding a new section 130.26 to read
as foll ows:

S 130.26 RAPE OF A CHILD IN THE TH RD DEGREE

A PERSON IS GULTY OF RAPE OF A CHILD IN THE THI RD DEGREE WHEN, BEI NG
TVENTY- ONE YEARS OF AGE OR MORE, HE OR SHE ENGAGES | N SEXUAL | NTERCOURSE
W TH ANOTHER PERSON LESS THAN SEVENTEEN YEARS OLD

RAPE OF A CH LD IN THE TH RD DEGREE IS A CLASS D FELONY.

S 14. Section 130.30 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 30 Rape in the second degree.

A person is guilty of rape in the second degree when[:

1. being eighteen years old or nore, he or she engages in sexua
i ntercourse with another person less than fifteen years old; or

2.] he or she engages in sexual intercourse with another person who is
i ncapabl e of consent by reason of being nentally disabled or nentally
i ncapaci t at ed.

[It shall be an affirmative defense to the crinme of rape in the second
degree as defined in subdivision one of this section that the defendant
was | ess than four years older than the victimat the tinme of the act.]

Rape in the second degree is a class D fel ony.

S 15. The penal law is amended by adding a new section 130.31 to read
as foll ows:

S 130.31 RAPE OF A CHILD IN THE SECOND DEGREE

A PERSON | S GUILTY OF RAPE OF A CHI LD I N THE SECOND DEGREE WHEN, BEI NG
El GHTEEN YEARS OLD OR MORE, HE OR SHE ENGAGES | N SEXUAL | NTERCOURSE W TH
ANOTHER PERSON LESS THAN FI FTEEN YEARS OLD

I T SHALL BE AN AFFI RVATI VE DEFENSE TO THE CRIME OF RAPE OF A CHILD IN
THE SECOND DEGREE AS DEFINED I N THI' S SECTI ON THAT THE DEFENDANT WAS LESS
THAN FOUR YEARS OLDER THAN THE VI CTI M AT THE TI ME OF THE ACT.

RAPE OF A CHI LD IN THE SECOND DEGREE | S A CLASS C FELONY.

S 16. Section 130.35 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130.35 Rape in the first degree.

A person is guilty of rape in the first degree when he or she engages
in sexual intercourse with another person

1. By forcible compul sion; or

2. Who is incapable of consent by reason of being physically help-
| ess[; or

3. Who is less than el even years ol d; or

4. Who is less than thirteen years old and the actor is eighteen years
old or nore].

Rape in the first degree is a class B fel ony.

S 17. The penal law is anended by adding a new section 130.36 to read
as foll ows:

S 130.36 RAPE OF A CHILD IN THE FI RST DEGREE

A PERSON | S GUILTY OF RAPE OF A CHILD I N THE FI RST DEGREE WHEN:

1. HE OR SHE ENGAGES | N SEXUAL | NTERCOURSE W TH ANOTHER PERSON WHO | S
LESS THAN THI RTEEN YEARS OLD; OR

2. BEING EIGHTEEN YEARS OLD OR MORE, HE OR SHE ENGAGES | N SEXUAL
| NTERCOURSE W TH ANOTHER PERSON LESS THAN FOURTEEN YEARS COLD

RAPE OF A CHILD IN THE FIRST DEGREE IS A CLASS A-1 FELONY.

S 18. Section 130.40 of the penal |aw, as anended by chapter 264 of
the laws of 2003, is anended to read as foll ows:

S 130.40 Crimnal sexual act in the third degree.
A person is guilty of crimnal sexual act in the third degree when:
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1. He or she engages in oral sexual conduct or anal sexual conduct
with a person who is incapable of consent by reason of sone factor other
than being | ess than seventeen years ol d;

2. [Being twenty-one vyears old or nore, he or she engages in ora
sexual conduct or anal sexual conduct with a person |less than seventeen
years ol d; or

3.] He or she engages in oral sexual conduct or anal sexual conduct
wi th anot her person wi thout such person's consent where such |lack of
consent is by reason of some factor other than incapacity to consent.

Crimnal sexual act in the third degree is a class E fel ony.

S 19. The penal law is anended by adding a new section 130.41 to read
as foll ows:

S 130.41 CRIM NAL SEXUAL ACT AGAINST A CHI LD IN THE THI RD DEGREE

A PERSON | S GUILTY OF CRIM NAL SEXUAL ACT AGAINST A CHI LD IN THE TH RD
DEGREE WHEN, BEI NG TVWENTY- ONE YEARS OF AGE OR MORE, HE OR SHE ENGACGES I N
ORAL SEXUAL CONDUCT OR ANAL SEXUAL CONDUCT W TH ANOTHER PERSON LESS THAN
SEVENTEEN YEARS OLD

CRI M NAL SEXUAL ACT AGAINST A CHILD IN THE THHRD DEGREE IS A CLASS D
FELONY.

S 20. Section 130.45 of the penal |aw, as anmended by chapter 264 of
the laws of 2003, is anended to read as foll ows:

S 130.45 Crimnal sexual act in the second degree.

A person is guilty of crimnal sexual act in the second degree when[:
1. being eighteen years old or nore, he or she engages in oral sexua
conduct or anal sexual conduct with another person |less than fifteen

years ol d; or

2.] he or she engages in oral sexual conduct or anal sexual conduct
with another person who is incapable of consent by reason of being
nmental |y disabled or nentally incapacitat ed.

[It shall be an affirmative defense to the crine of crimnal sexua
act in the second degree as defined in subdivision one of this section
that the defendant was | ess than four years older than the victimat the
time of the act.]

Crimnal sexual act in the second degree is a class D fel ony.

S 21. The penal law is amended by adding a new section 130.46 to read
as foll ows:

S 130.46 CRI M NAL SEXUAL ACT AGAINST A CHI LD I N THE SECOND DEGREE

A PERSON IS GQGULTY OF CRIMNAL SEXUAL ACT AGAINST A CH LD IN THE
SECOND DEGREE VWHEN, BEI NG EI GHTEEN YEARS OLD OR MORE, HE OR SHE ENGAGES
IN ORAL SEXUAL CONDUCT OR ANAL SEXUAL CONDUCT W TH ANOTHER PERSON LESS
THAN FI FTEEN YEARS OLD

| T SHALL BE AN AFFI RVATI VE DEFENSE TO THE CRI ME OF CRI M NAL SEXUAL ACT
AGAI NST A CHI LD IN THE SECOND DEGREE AS DEFINED IN THI S SECTI ON THAT THE
DEFENDANT WAS LESS THAN FOUR YEARS OLDER THAN THE VICTIM AT THE TIME OF
THE ACT.

CRIM NAL SEXUAL ACT AGAINST A CHILD IN THE SECOND DEGREE | S A CLASS C
FELONY.

S 22. Section 130.50 of the penal |aw, as anended by chapter 264 of
the laws of 2003, is anended to read as foll ows:

S 130.50 Crimnal sexual act in the first degree.

A person is guilty of crimnal sexual act in the first degree when he
or she engages in oral sexual conduct or anal sexual conduct w th anoth-
er person:

1. By forcible compul sion; or

2. Who is incapable of consent by reason of being physically help-
| ess[; or
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3. Who is less than el even years ol d; or

4. Who is less than thirteen years old and the actor is eighteen years
old or nore].

Crimnal sexual act in the first degree is a class B fel ony.

S 23. The penal law is anended by adding a new section 130.51 to read
as foll ows:

S 130.51 CRIM NAL SEXUAL ACT AGAINST A CHI LD IN THE FI RST DEGREE

A PERSON | S GUILTY OF CRIM NAL SEXUAL ACT AGAINST A CHILD IN THE FI RST
DEGREE WHEN:

1. HE OR SHE ENGAGES | N ORAL SEXUAL CONDUCT OR ANAL SEXUAL CONDUCT
W TH ANOTHER PERSON WHO | S LESS THAN THI RTEEN YEARS OLD; OR

2. BEI NG El GHTEEN YEARS OLD OR MORE, HE OR SHE ENGAGES | N ORAL SEXUAL
CONDUCT OR ANAL SEXUAL CONDUCT W TH ANOTHER PERSON WHO IS LESS THAN
FOURTEEN YEARS OLD

CRIM NAL SEXUAL ACT AGAINST A CHILD IN THE FI RST DEGREE IS A CLASS A-|
FELONY.

S 24. Section 130.55 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 55 Sexual abuse in the third degree.

A person is guilty of sexual abuse in the third degree when he or she
subj ects another person to sexual contact without the latter's consent;
except that in any prosecution under this section, it is an affirnmative
defense that (a) such other person's |lack of consent was due solely to
i ncapacity to consent by reason of being | ess than seventeen years old,
and (b) such other person was nore than fourteen years old, and (c) the
def endant was | ess than five years ol der than such other person.

Sexual abuse in the third degree is a class [B] A m sdeneanor.

S 25. Section 130.60 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 60 Sexual abuse in the second degree.

A person is guilty of sexual abuse in the second degree when he or she
subj ects anot her person to sexual contact and when such other person is:

1. Incapable of consent by reason of sonme factor other than being |ess
t han seventeen years ol d; or

2. Less than fourteen years ol d.

Sexual abuse in the second degree is a class [A m sdeneanor] E FELONY.

S 26. The penal law is anended by adding a new section 130.63 to read
as foll ows:

S 130. 63 SEXUAL ABUSE OF A CHI LD

A PERSON | S GUILTY OF SEXUAL ABUSE OF A CHI LD WHEN

1. HE OR SHE SUBJECTS ANOTHER PERSON WHO IS LESS THAN THI RTEEN YEARS
OLD TO SEXUAL CONTACT; OR

2. BEI NG ElI GHTEEN YEARS OLD OR MORE, HE OR SHE SUBJECTS ANOTHER PERSON
VWHO IS LESS THAN FOURTEEN YEARS OLD TO SEXUAL CONTACT

SEXUAL ABUSE OF A CHILD IS A CLASS C FELONY.

S 27. Section 130.65 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 65 Sexual abuse in the first degree.

A person is guilty of sexual abuse in the first degree when he or she
subj ects anot her person to sexual contact:

1. By forcible compul sion; or

2. \Wien the other person is incapable of consent by reason of being
physi cal |y hel pl ess[; or

3. Wen the other person is |less than el even years ol d].

Sexual abuse in the first degree is a class D felony.



Co~NOoOUIT~hWNE

S. 5311 11

S 28. Section 130.65-a of the penal |aw, as added by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 65-a Aggravat ed sexual abuse in the [fourth] THI RD degr ee.

1. A person is guilty of aggravated sexual abuse in the [fourth] TH RD
degr ee when:

(a) He or she inserts a foreign object in the vagina, urethra, penis
or rectum of another person and the other person is incapable of consent
by reason of sonme factor other than being | ess than seventeen years ol d;
or

(b) He or she inserts a finger in the vagina, urethra, penis or rectum
of another person [causing physical injury to such person] and such
person i s incapable of consent by reason of sone factor other than being
| ess than seventeen years ol d.

2. Conduct perforned for a valid nedical purpose does not violate the
provi sions of this section.

Aggr avat ed sexual abuse in the [fourth] THIRD degree is a class [E] D
f el ony.

S 29. Section 130.66 of the penal |aw is REPEALED

S 30. Subdivision 1 of section 130.67 of the penal |aw, as added by
chapter 450 of the laws of 1988, is amended to read as foll ows:

1. A person is guilty of aggravated sexual abuse in the second degree
when he OR SHE inserts a finger in the vagina, urethra, penis, or rectum
of anot her person [causing physical injury to such person]:

(a) By forcible conpulsion; or

(b) Wien the other person is incapable of consent by reason of being
physi cal |y hel pl ess[; or

(c) Wien the other person is |ess than el even years ol d].

S 31. The penal law is amended by adding a new section 130.68 to read
as foll ows:

S 130. 68 AGCGRAVATED SEXUAL ABUSE OF A CHILD IN THE TH RD DEGREE

A PERSON IS QU LTY OF AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE TH RD
DEGREE WHEN, BElI NG TVWENTY- ONE YEARS OF AGE OR MORE, HE OR SHE | NSERTS A
FINGER OR FOREIGN OBJECT IN THE VAG NA, URETHRA, PENIS OR RECTUM OF
ANOTHER PERSON WHEN SUCH OTHER PERSON | S LESS THEN SEVENTEEN YEARS COLD

AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE THHRD DEGREE IS A CLASS D
FELONY.

S 32. The penal law is anended by adding a new section 130.69 to read
as foll ows:

S 130. 69 AGCGRAVATED SEXUAL ABUSE OF A CHILD IN THE SECOND DEGREE

1. A PERSON IS GULTY OF AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE
SECOND DEGREE WHEN, BEI NG El GHTEEN YEARS OLD OR MORE, HE OR SHE | NSERTS
A FI NGER OR FOREI GN OBJECT IN THE VAA NA, URETHRA, PENIS OR RECTUM OF
ANOTHER PERSON WHEN SUCH OTHER PERSON | S LESS THAN FI FTEEN YEARS OLD

2. | T SHALL BE AN AFFI RVATI VE DEFENSE TO THE CRI ME OF AGGRAVATED SEXU-
AL ABUSE OF A CH LD IN THE SECOND DEGREE THAT THE DEFENDANT WAS LESS
THAN FOUR YEARS OLDER THAN THE VI CTI M AT THE TI ME OF THE ACT.

3. CONDUCT PERFORMED FOR A VALI D MEDI CAL PURPOSE DOES NOT VI OLATE THE
PROVI SI ONS OF THI S SECTI ON

AGGRAVATED SEXUAL ABUSE OF A CHI LD IN THE SECOND DEGREE IS A CLASS C
FELONY.

S 33. Section 130.70 of the penal |aw, as anended by chapter 450 of
the laws of 1988, is anended to read as foll ows:

S 130. 70 Aggravated sexual abuse in the first degree.

1. A personis guilty of aggravated sexual abuse in the first degree
when he OR SHE inserts a foreign object in the vagina, urethra, penis or
rectum of anot her person [causing physical injury to such person]:
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(a) By forcible conpulsion; or

(b) Wien the other person is incapable of consent by reason of being
physi cal Iy hel pl ess; or

(c) Wien the other person is [less than el even years ol d] | NCAPABLE OF
CONSENT BY REASON OF BEI NG MENTALLY DI SABLED OR MENTALLY | NCAPACI TATED.

2. Conduct performed for a valid nmedical purpose does not violate the
provi sions of this section.

Aggravat ed sexual abuse in the first degree is a class B fel ony.

S 34. The penal law is anended by adding a new section 130.71 to read
as foll ows:

S 130. 71 AGCGRAVATED SEXUAL ABUSE OF A CHILD IN THE FI RST DEGREE

1. A PERSON IS GULTY OF AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE
FI RST DEGREE WHEN:

(A) HE OR SHE | NSERTS A FI NGER OR FOREI GN OBJECT I N THE VAG NA, URETH
RA, PENIS OR RECTUM OF ANOTHER PERSON WHEN SUCH OTHER PERSON | S LESS
THAN THI RTEEN YEARS OLD; OR

(B) BEI NG ElI GHTEEN YEARS OLD OR MORE, HE OR SHE INSERTS A FINGER OR
FOREI GN OBJECT I N THE VAG NA, URETHRA, PENIS OR RECTUM OF ANOTHER PERSON
VWHEN SUCH OTHER PERSON |'S LESS THAN FOURTEEN YEARS OLD

2. CONDUCT PERFORMED FOR A VALI D MEDI CAL PURPOSE DOES NOT VI OLATE THE
PROVI SI ONS OF THI S SECTI ON

AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE FIRST DEGREE IS A CLASS A-1|
FELONY.

S 35. Section 130.75 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, paragraphs (a) and (b) of subdivision 1, as anended by
chapter 264 of the laws of 2003, is amended to read as foll ows:

S 130. 75 Course of sexual conduct against a child in the first degree.

1. A personis guilty of course of sexual conduct against a child in
the first degree when, over a period of time not |ess than three nonths
in duration:

(a) he or she engages in two or nore acts of sexual conduct, which
includes at |east one act of sexual intercourse, oral sexual conduct,
anal sexual conduct or aggravated sexual contact, with a child |l ess than
[ el even] THI RTEEN years ol d; or

(b) he or she, being eighteen years old or nore, engages in two or
nore acts of sexual conduct, which include at |east one act of sexua
intercourse, oral sexual conduct, anal sexual conduct or aggravated
sexual contact, with a child less than [thirteen] FOURTEEN years ol d.

2. A person may not be subsequently prosecuted for any other sexua
offense involving the sane victim unless the other charged offense
occurred outside the tine period charged under this section.

Course of sexual conduct against a child in the first degree is a
class [B] A-I felony.

S 36. Section 130.80 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:

S 130. 80 Course of sexual conduct against a child in the second degree.

1. A person is guilty of course of sexual conduct against a child in
t he second degree when, over a period of tine not |ess than three nonths
in duration:

(a) he or she engages in two or nore acts of sexual conduct with a
child less than [el even] THI RTEEN years ol d; or

(b) he or she, being eighteen years old or nore, engages in two or
nore acts of sexual conduct with a child less than [thirteen] FOURTEEN
years ol d.
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2. A person may not be subsequently prosecuted for any other sexua
offense involving the sane victim unless the other charged offense
occurred outside the tine period charged under this section.

Course of sexual conduct against a child in the second degree is a
class [D] C felony.

S 37. Subdivision 3 of section 130.95 of the penal law, as added by
chapter 107 of the laws of 2006, is amended to read as foll ows:

3. He or she has previously been subjected to a conviction for a fel o-
ny defined in this article, incest as defined in section 255.25 of this
chapter or use of a child in a sexual performance IN THE SECOND DEGREE
as defined in section 263.05 of this chapter.

S 38. Subdivisions 1 and 2 of section 263.00 of the penal |aw, as
anended by chapter 1 of the laws of 2000, are anended to read as
fol | ows:

1. "Sexual performance"” nmeans any perfornmance or part thereof which,
for purposes of section 263.03, 263.13 OR 263.16 of this article,
i ncl udes sexual conduct by a child I ess than [sixteen] TH RTEEN years of
age or, for purposes of section 263.05 [or], 263.15 OR 263.17 of this
article, includes sexual conduct by a child I ess than seventeen years of
age.

2. "(Qbscene sexual performance"” neans any performance which, for
purposes of section 263.08 OR 263.11 of this article, includes sexua
conduct by a child less than [sixteen] TH RTEEN years of age or, for
purposes of section 263.10 OR 263.12 of this article, includes sexua

conduct by a child less than seventeen years of age, in any nateria
which is obscene, as such termis defined in section 235.00 of this
chapter.

S 39. The penal law is amended by adding a new section 263.03 to read
as foll ows:
S 263.03 USE OF A CHI LD IN A SEXUAL PERFORMANCE | N THE FI RST DEGREE

A PERSON IS QGULTY OF THE USE OF A CHILD I N A SEXUAL PERFORMANCE I N
THE FI RST DEGREE | F KNOW NG THE CHARACTER AND CONTENT THEREOF HE OR SHE
EMPLOYS, AUTHORIZES OR |INDUCES A CHI LD LESS THAN THI RTEEN YEARS OF AGE
TO ENGACGE | N A SEXUAL PERFORMANCE OR BEI NG A PARENT, LEGAL GUARDI AN OR
CUSTODI AN OF SUCH CHI LD, HE OR SHE CONSENTS TO THE PARTI Cl PATI ON BY SUCH
CHI LD I N A SEXUAL PERFORVANCE

USE OF A CH LD IN A SEXUAL PERFORVANCE | N THE FI RST DEGREE IS A CLASS
A-1 FELONY.

S 40. Section 263.05 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:
S 263.05 Use of a child in a sexual performance IN THE SECOND DEGREE

A person is quilty of the use of a child in a sexual performance IN
THE SECOND DEGREE if knowi ng the character and content thereof he OR SHE
enpl oys, authorizes or induces a child |less than seventeen years of age
to engage in a sexual performance or being a parent, |egal guardian or
custodi an of such child, he OR SHE consents to the participation by such
child in a sexual performance.

Use of a child in a sexual performance IN THE SECOND DEGREE is a cl ass
[C] B felony.

S 41. The penal law is amended by adding a new section 263.08 to read
as foll ows:
S 263. 08 PROMOTI NG AN OBSCENE SEXUAL PERFORVMANCE BY A CHILD IN THE FI RST

DEGREE

A PERSON 1S GULTY OF PROVOTI NG AN OBSCENE SEXUAL PERFORMANCE BY A
CH LD IN THE FI RST DEGREE WHEN, KNOW NG THE CHARACTER AND CONTENT THERE-
OF, HE OR SHE PRODUCES, DI RECTS OR PROMOTES ANY OBSCENE PERFORMANCE
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VWH CH | NCLUDES SEXUAL CONDUCT BY A CHI LD LESS THAN THI RTEEN YEARS OF
AGE.
PROMOTI NG AN OBSCENE SEXUAL PERFORMANCE BY A CHI LD IN THE FI RST DEGREE
IS A CLASS B FELONY.
S 42. Section 263.10 of the penal |aw, as anmended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:
S 263.10 Pronoti ng an obscene sexual performance by a child IN THE
SECOND DEGREE
A person is quilty of pronoting an obscene sexual performance by a
child I'N THE SECOND DEGREE when, knowi ng the character and content ther-
eof, he OR SHE produces, directs or pronotes any obscene performnce
whi ch includes sexual conduct by a child |ess than seventeen years of
age.
Pronoti ng an obscene sexual performance by a child IN THE SECOND
DEGREE is a class [D] C felony.
S 43. Section 263.11 of the penal |aw, as added by chapter 11 of the
| aws of 1996, is anended to read as foll ows:
S 263. 11 Possessi ng an obscene sexual performance by a child IN THE
FI RST DEGREE
A person is quilty of possessing an obscene sexual performance by a
child I'N THE FI RST DEGREE when, know ng the character and content there-
of, he OR SHE knowi ngly has in his OR HER possession or control any
obscene performance which includes sexual conduct by a child |l ess than
[ si xteen] THI RTEEN years of age.
Possessi ng an obscene sexual perfornmance by a child IN THE FIRST
DEGREE is a class [E] C felony.
S 44. The penal law is anended by adding a new section 263.12 to read
as foll ows:
S 263. 12 POSSESSI NG AN OBSCENE SEXUAL PERFORMANCE BY A CHILD IN THE
SECOND DEGREE
A PERSON 1S GUILTY OF POSSESSI NG AN OBSCENE SEXUAL PERFORMANCE BY A
CH LD I N THE SECOND DEGREE WHEN, KNOW NG THE CHARACTER AND CONTENT THER-
EOF, HE OR SHE KNON NGLY HAS IN H'S OR HER POSSESSI ON OR CONTROL ANY
OBSCENE SEXUAL PERFORMANCE WHI CH | NCLUDES SEXUAL CONDUCT BY A CHI LD LESS
THAN SEVENTEEN YEARS OF AGE.
POSSESSI NG AN OBSCENE SEXUAL PERFORMANCE BY A CH LD IN THE SECOND
DEGREE |'S A CLASS D FELONY.
S 45. The penal law is amended by adding a new section 263.13 to read
as foll ows:
S 263. 13 PROMOTI NG A SEXUAL PERFORMANCE BY A CHI LD I N THE FI RST DEGREE
A PERSON | S GUILTY OF PROMOTI NG A SEXUAL PERFORMANCE BY A CHI LD IN THE
FI RST DEGREE WHEN, KNOW NG THE CHARACTER AND CONTENT THEREOF, HE OR SHE
PRODUCES, DI RECTS OR PROMOTES ANY PERFORMANCE WHI CH | NCLUDES SEXUAL
CONDUCT BY A CHI LD LESS THAN THI RTEEN YEARS OF AGE
PROMOTI NG A SEXUAL PERFORVANCE BY A CHILD IN THE FIRST DEGREE | S A
CLASS B FELONY.
S 46. Section 263.15 of the penal |aw, as anended by chapter 1 of the
| aws of 2000, is anended to read as foll ows:
S 263.15 Pronoting a sexual performance by a child IN THE SECOND DEGREE
A person is guilty of pronoting a sexual performance by a child IN THE
SECOND DEGREE when, knowi ng the character and content thereof, he OR SHE
produces, directs or pronotes any performance which includes sexua
conduct by a child less than seventeen years of age.
Pronmoting a sexual performance by a child IN THE SECOND DEGREE is a
class [D] C felony.
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S 47. Section 263.16 of the penal |aw, as added by chapter 11 of the
| aws of 1996, is anended to read as foll ows:

S 263. 16 Possessing a sexual performance by a child IN THE FI RST DEGREE

A person is quilty of possessing a sexual performance by a child IN
THE FI RST DEGREE when, knowi ng the character and content thereof, he OR
SHE knowingly has in his OR HER possession or control any performnce
whi ch includes sexual conduct by a child less than [sixteen] TH RTEEN
years of age.

Possessing a sexual performance by a child IN THE FIRST DEGREE is a
class [E] C felony.

S 48. The penal law is amended by adding a new section 263.17 to read
as foll ows:

S 263. 17 POSSESSING A SEXUAL PERFORMANCE BY A CH LD IN THE SECOND
DEGREE

A PERSON | S GUILTY OF POSSESSI NG A SEXUAL PERFORMANCE BY A CH LD IN
THE SECOND DEGREE WHEN, KNOW NG THE CHARACTER AND CONTENT THEREOF, HE OR
SHE KNOWNGLY HAS IN H S OR HER POSSESSI ON OR CONTROL ANY PERFORMANCE
VH CH | NCLUDES SEXUAL CONDUCT BY A CHI LD LESS THAN SEVENTEEN YEARS OF
AGE.

POSSESSI NG A SEXUAL PERFORVMANCE BY A CHILD IN THE SECOND DEGREE | S A
CLASS D FELONY.

S 49. Subdivision 1 of section 263.20 of the penal |aw, as anended by
chapter 1 of the laws of 2000, is anmended to read as foll ows:

1. Under this article, it shall be an affirmative defense that the
def endant in good faith reasonably believed the person appearing in the
performance was, for purposes of section [263.11 or 263.16 of this arti-
cle, sixteen years of age or over or, for purposes of section] 263.05,
263.10 [or], 263.12, 263.15 OR 263.17 of this article, seventeen years
of age or over.

S 50. Subparagraph (i) of paragraph (a) of subdivision 2 of section
168-a of the correction | aw, as anended by chapter 405 of the I|aws of
2008, is anended to read as foll ows:

(i) a conviction of or a conviction for an attenpt to conmt any of
the provisions of [sections] SECTION 120.70, 130.20, 130.25, 130. 30,
130. 40, 130.45, 130.60, 230.34, 250.50, 255.25, 255.26 [and], 255.27 [or
article two hundred sixty-three of the penal law], 263.05, 263.08,
263.10, 263.11, 263.12, 263.13, 263.15, 263.16 OR 263.17 OF THE PENAL
LAW or section 135.05, 135.10, 135.20 or 135.25 of such lawrelating to
ki dnappi ng offenses, provided the victimof such kidnapping or related
of fense is |l ess than seventeen years old and the offender is not the
parent of the victim or section 230.04, where the person patronized is
in fact |less than seventeen years of age, 230.05 or 230.06, or subdivi-
sion two of section 230.30, or section 230.32 or 230.33 of the pena
| aw, or

S 51. Subparagraph (i) of paragraph (a) of subdivision 3 of section
168-a of the correction |aw, as anended by chapter 107 of the | aws of
2006, is anmended to read as foll ows:

(i) a conviction of or a conviction for an attenpt to conmt any of
the provisions of sections 130.26, 130.31, 130.35, 130.36, 130.41,
130.46, 130.50, 130.51, 130.63, 130.65, [130.66,] 130.67, 130.68,
130.69, 130.70, 130.71, 130.75, 130.80, 130.95 [and], 130.96 AND 263.03
of the penal |aw, or

S 52. Section 168-1 of the correction law is anmended by adding a new
subdi vision 6-a to read as foll ows:

6-A.  APPLYI NG THESE GUI DELI NES, THE BOARD SHALL W THI N SI XTY CALENDAR
DAYS PRI OR TO THE PAROLE BOARD S CONSI DERATION OF A SEX OFFENDER FOR
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POSSI BLE RELEASE TO PAROLE SUPERVI SI ON PURSUANT TO SUBDI VI SI ON TWO OF
SECTI ON TWD HUNDRED FI FTY-NI NE-| OF THE EXECUTI VE LAW MAKE A RECOMIVENDA-
TI ON WHI CH SHALL BE CONFI DENTI AL AND SHALL NOT BE AVAI LABLE FOR PUBLIC
| NSPECTI ON, TO THE PARCLE BOARD AS TO WHETHER SUCH SEX OFFENDER WARRANTS
THE DESI GNATI ON OF SEXUAL PREDATOR, SEXUALLY VI OLENT OFFENDER, OR PREDI -
CATE SEX OFFENDER AS DEFI NED I N SUBDI VI SI ON SEVEN OF SECTI ON ONE HUNDRED
SI XTY-EIGHT-A OF TH'S ARTICLE. IN ADD TION, THE GUI DELI NES SHALL BE
APPLI ED BY THE BOARD TO MAKE A RECOMIVENDATI ON TO THE PAROLE BOARD WH CH
SHALL BE CONFI DENTI AL AND SHALL NOT BE AVAI LABLE FOR PUBLI C | NSPECTI ON,
PROVI DI NG FOR ONE OF THE THREE LEVELS OF NOTI FI CATI ON PROVI DED FOR UNDER
SUBDI VI SION SI X OF TH' S SECTI ON DEPENDI NG UPON THE DEGREE OF THE RI SK OF
RE- OFFENSE BY THE SEX OFFENDER

S 53. Subdivision 1 of section 259-a of the executive |law, as anended
by section 11 of part D of chapter 56 of the |laws of 2008, is anmended to
read as foll ows:

1. The division shall cause to be obtained and filed as soon as prac-
ticable, information as conplete as may be obtainable with regard to
each inmate who is received in an institution under the jurisdiction of
the state departnment of correctional services. Such information shal
include a conplete statenent of the crine for which the inmate has been
sentenced, the circunstances of such crime, all presentence nmenoranda,
the nature of the sentence, any orders of protection or tenporary orders
of protection issued against the inmate at the tine of sentencing, the
court in which he OR SHE was sentenced, the nane of the judge and
district attorney and copies of such probation reports as may have been
made, RECOMMENDATI ONS FROM THE BOARD OF EXAM NERS OF SEX OFFENDERS AS
AUTHORI ZED BY SUBDI VI SI ON SI X- A OF SECTI ON ONE HUNDRED Sl XTY- El GHT-L OF
THE CORRECTI ON LAWas well as reports as to the inmate's social, phys-
ical, mental and psychiatric condition and history.

S b54. Subparagraph (A) of paragraph (c) of subdivision 2 of section
259-i of the executive |law, as anended by section 12 of part AAA of
chapter 56 of the [aws of 2009, is anended to read as foll ows:

(A) Discretionary release on parole shall not be granted nerely as a
reward for good conduct or efficient performance of duties while
confined but after considering if there is a reasonable probability
that, if such inmate is released, he will live and remain at |I|iberty
wi thout violating the law, and that his release is not inconpatible with
the welfare of society and will not so deprecate the seriousness of his
crinme as to undermne respect for law. In neking the parole release
deci si on, the guidelines adopted pursuant to subdivision four of section
two hundred fifty-nine-c of this article shall require that the foll ow
ing be considered: (i) the institutional record including program goals
and acconplishnents, academ c achi evenents, vocational education, train-
ing or work assignnments, therapy and interpersonal relationships with
staff and inmates; (ii) performance, if any, as a participant in a
tenporary release program (iii) release plans including conmunity
resources, enploynment, education and training and support services
avai lable to the inmate; (iv) any deportation order issued by the feder-
al governnent against the inmate while in the custody of the departnment
of correctional services and any reconmendation regarding deportation
made by the commissioner of the departnment of correctional services
pursuant to section one hundred forty-seven of the correction law, (V)
ANY RECOMVENDATI ON PROVI DED TO THE BOARD FROM THE BOARD OF EXAM NERS OF
SEX OFFENDERS AS AUTHORI ZED BY SUBDI VI SI ON SI X- A OF SECTI ON ONE  HUNDRED
SIXTY-EIGHT-L OF THE CORRECTION LAW (VI) any statenent made to the
board by the crinme victimor the victims representative, where the
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crime victimis deceased or is nmentally or physically incapacitated; and
[(vi)] (VIl) the length of the determ nate sentence to which the inmate
woul d be subject had he or she received a sentence pursuant to section
70.70 or section 70.71 of the penal law for a felony defined in article
two hundred twenty or article two hundred twenty-one of the penal |aw
The board shall provide toll free tel ephone access for crine victins. In
the case of an oral statement made in accordance with subdivision one of
section 440.50 of the crimnal procedure |aw, the parole board nmenber
shall present a witten report of the statenent to the parole board. A
crime victims representative shall nean the crinme victims closest
surviving relative, the commttee or guardian of such person, or the
| egal representative of any such person. Such statenent submtted by the
victim or victims representative may include informtion concerning
threatening or intimdating conduct toward the victim the victinls
representative, or the victinms famly, nade by the person sentenced and
occurring after the sentencing. Such information nmay include, but need
not be limted to, the threatening or intimdating conduct of any other
person who or which is directed by the person sentenced. Notw thstandi ng
the provisions of this section, in making the parole rel ease deci sion
for persons whose m ni num period of inprisonnment was not fixed pursuant
to the provisions of subdivision one of this section, in addition to the
factors listed in this paragraph the board shall consider the factors
listed in paragraph (a) of subdivision one of this section.

S 55. The cl osi ng paragraph of subdivision 7 of section 995 of the
executive law, as anended by chapter 2 of the |laws of 2006, is anmended
to read as foll ows:

aggravat ed assault upon a person less than eleven years old, as
defined in section 120.12 of the penal Ilaw, nenacing in the first
degree, as defined in section 120.13 of the penal law, reckless endan-
gernent in the first degree, as defined in section 120.25 of the pena
law, stalking in the second degree, as defined in section 120.55 of the
penal law, crimnally negligent hom cide, as defined in section 125.10
of the penal law, vehicular manslaughter in the second degree, as
defined in section 125.12 of the penal |aw, vehicul ar mansl aughter in
the first degree, as defined in section 125.13 of +the penal |aw
persi stent sexual abuse, as defined in section 130.53 of the penal |aw
aggravat ed sexual abuse in the [fourth] THIRD degree, as defined in
section 130.65-a of the penal |law, female genital nutilation, as defined
in section 130.85 of the penal law, facilitating a sex offense with a

controll ed substance, as defined in section 130.90 of the penal |aw
unlawful inprisonnent in the first degree, as defined in section 135.10
of the penal law, custodial interference in the first degree, as defined
in section 135.50 of the penal law, crimnal trespass in the first
degree, as defined in section 140.17 of the penal |aw, crimnal tanper-
ing in the first degree, as defined in section 145.20 of the penal |aw

tanpering with a consumer product in the first degree, as defined in
section 145.45 of the penal |law, robbery in the third degree as defined
in section 160.05 of the penal law, identity theft in the second degree,
as defined in section 190.79 of the penal law, identity theft in the
first degree, as defined in section 190.80 of the penal |aw, pronoting
prison contraband in the first degree, as defined in section 205.25 of
the penal law, tanpering with a witness in the third degree, as defined
in section 215.11 of the penal law, tanpering with a witness in the
second degree, as defined in section 215.12 of the penal law, tanpering
with a witness in the first degree, as defined in section 215.13 of the
penal law, crimnal contenpt in the first degree, as defined in subdivi-



Co~NOoOUIT~hWNE

S. 5311 18

sions (b), (c) and (d) of section 215.51 of the penal |aw, aggravated
crimnal contenpt, as defined in section 215.52 of the penal |aw, bai

junmping in the second degree, as defined in section 215.56 of the pena
law, bail junping in the first degree, as defined in section 215.57 of
the penal law, patronizing a prostitute in the second degree, as defined
in section 230.05 of the penal law, patronizing a prostitute in the
first degree, as defined in section 230.06 of the penal |aw, pronoting
prostitution in the second degree, as defined in section 230.30 of the

penal law, pronoting prostitution in the first degree, as defined in
section 230.32 of the penal law, conpelling prostitution, as defined in
section 230.33 of the penal Ilaw dissem nating indecent [materials]

MATERI AL to minors in the second degree, as defined in section 235.21 of
the penal | aw, dissem nating indecent [naterials] MATERIAL to minors in
the first degree, as defined in section 235.22 of the penal law, riot in
the first degree, as defined in section 240.06 of the penal law, crim-
nal anarchy, as defined in section 240.15 of the penal |aw, aggravated
harassnment of an enpl oyee by an inmate, as defined in section 240.32 of
the penal law, unlawful surveillance in the second degree, as defined in
section 250.45 of the penal law, unlawful surveillance in the first
degree, as defined in section 250.50 of the penal |aw, endangering the
wel fare of a vulnerable elderly person in the second degree, as defined
in section 260.32 of the penal |aw, endangering the welfare of a vul ner-
abl e elderly person in the first degree, as defined in section 260. 34 of
the penal Ilaw, wuse of a child in a sexual performance IN THE SECOND
DEGREE, as defined in section 263.05 of the penal |l|aw, pronoting an
obscene sexual performance by a child IN THE SECOND DEGREE, as defi ned

in section 263.10 of the penal I|aw, possessing an obscene sexua
performance by a child IN THE FI RST DEGREE, as defined in section 263.11
of the penal law, pronoting a sexual performance by a child IN THE

SECOND DEGREE, as defined in section 263.15 of the penal |aw, possessing
a sexual performance by a child IN THE FIRST DEGREE, as defined in
section 263.16 of the penal |aw, crimnal possession of a weapon in the
third degree, as defined in section 265.02 of the penal law, crimna

sale of a firearmin the third degree, as defined in section 265.11 of
the penal law, crimnal sale of a firearmto a mnor, as defined in
section 265.16 of the penal |aw, unlawful wearing of a body vest, as
defined in section 270.20 of the penal law, hate crines as defined in
section 485.05 of the penal law, and crinme of terrorism as defined in
section 490.25 of the penal law, or (e) a felony defined in the pena

law or an attenpt thereof where such attenpt is a felony; or (f) any of
the followi ng m sdeneanors: assault in the third degree as defined in
section 120.00 of the penal |aw, attenpted aggravated assault upon a
person | ess than el even years old, as defined in section 110.00 and
section 120.12 of the penal |law, attenpted nenacing in the first degree,

as defined in section 110.00 and section 120.13 of the penal |aw, nenac-
ing in the second degree as defined in section 120.14 of the penal |aw

nmenacing in the third degree as defined in section 120.15 of the pena

| aw; reckless endangernent in the second degree as defined in section
120. 20 of the penal law, stalking in the fourth degree as defined in
section 120.45 of the penal law, stalking in the third degree as defined
in section 120.50 of the penal law, attenpted stalking in the second
degree, as defined in section 110.00 and section 120.55 of +the pena

law;, forcible touching as defined in section 130.52 of the penal |aw
regardl ess of the age of the victim sexual abuse in the third degree as
defined in section 130.55 of the penal |aw regardl ess of the age of the
victim unlawful inprisonment in the second degree as defined in section
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135.05 of the penal |aw regardless of the age of the victim attenpted
unl awful inprisonnment in the first degree, as defined in section 110.00
and section 135.10 of the penal |aw regardl ess of the age of the victim
crimnal trespass in the second degree as defined in section 140.15 of
the penal |aw, possession of burglar's tools as defined in section
140.35 of the penal law, petit larceny as defined in section 155.25 of
the penal |aw, endangering the welfare of a child as defined in section
260.10 of the penal |aw, endangering the welfare of an inconpetent or
physi cal |y di sabl ed person as defined in section 260. 25.

S 56. Subdivision 42 of section 1.20 of the crimnal procedure |aw, as
anmended by chapter 7 of the laws of 2007, is amended to read as foll ows:

42. "Juvenile offender"” nmeans (1) a person, thirteen years old who is
crimnally responsible for acts constituting nurder in the second degree
as defined in subdivisions one and two of section 125.25 of the pena
| aw, or such conduct as a sexually notivated felony, where authorized
pursuant to section 130.91 of the penal |aw OR PREDATORY SEXUAL ASSAULT
AS DEFI NED I N SECTI ON 130.95 OF THE PENAL LAW and (2) a person fourteen
or fifteen years old who is crimnally responsible for acts constituting
the crimes defined in subdivisions one and two of section 125.25 (nurder
in the second degree) and in subdivision three of such section provided
that the wunderlying crine for the nurder charge is one for which such
person is crimnally responsible; section 135.25 (kidnapping in the
first degree); 150.20 (arson in the first degree); subdivisions one and
two of section 120.10 (assault in the first degree); 125.20 (nansl aught-
er in the first degree); [subdivisions one and two of] section 130.35
(rape in the first degree); [subdivisions one and two of] section 130.50
(crimnal sexual act in the first degree); 130.70 (aggravated sexua
abuse in the first degree); 130.95 (PREDATORY SEXUAL ASSAULT); 140.30
(burglary in the first degree); subdivision one of section 140.25
(burglary in the second degree); 150.15 (arson in the second degree);
160.15 (robbery in the first degree); subdivision two of section 160. 10
(robbery in the second degree) of the penal law, or section 265.03 of

the penal Iaw, where such machine gun or such firearmis possessed on
school grounds, as that phrase is defined in subdivision fourteen of
section 220.00 of the penal law, or defined in the penal |aw as an

attenpt to commit nurder in the second degree or kidnapping in the first
degree, or such conduct as a sexually notivated felony, where authorized
pursuant to section 130.91 of the penal |aw

S 57. Section 200.62 of the crimnal procedure |aw is REPEALED

S 58. Section 400.19 of the crimnal procedure |aw, as added by chap-
ter 1 of the |aws of 2000, subdivisions 2, 4 and 6 as anended by chapter
264 of the |aws of 2003, is anended to read as foll ows:

S 400. 19 Procedure for determ ning whet her defendant is a second [child]
sexual assault felony offender.

1. Applicability. The provisions of this section govern the procedure
that nmust be followed in any case where it appears that a defendant who
stands convicted of a felony offense for a sexual assault [upon a child]
as defined in section 70.07 of the penal |aw has previously been
convicted of a predicate felony for a sexual assault [upon a child].

2. Statenment to be filed. Wien information available to the people
prior to [the trial of] SENTENCING FOR a felony offense for a sexua
assault [against a child] indicates that the defendant may have previ-
ously been subjected to a predicate felony conviction for a sexua
assault [against a child], a statenent [nmay] MJST be filed by the prose-
cutor [at any tine before trial conmences] BEFORE SENTENCE |S | MPOSED
setting forth the date and place of each alleged predicate felony
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conviction for a sexual assault [against a child] and a statenment wheth-
er the defendant was ei ghteen years of age or older at the time of the
commi ssion of the predicate felony. Were the provisions of subparagraph
(v) of paragraph (b) of subdivision one of section 70.06 of the pena
| aw apply, such statenment also shall set forth the date of conmencenent
and the date of termnation as well as the place of inprisonnment for
each period of incarceration to be used for tolling of the ten year
limtation set forth in subparagraph (iv) of paragraph (b) of such
subdi vi si on AND SUBDI VI SI ON THREE OF SECTI ON 70.07 OF THE PENAL LAW

3. Prelimnary exam nation. The defendant nust be given a copy of such
statenment and the court nust ask him OR HER whet her he OR SHE wi shes to
controvert any allegation nade therein. |[|f the defendant w shes to
controvert any allegation in the statenent, he OR SHE nust specify the
particular allegation or allegations he OR SHE wi shes to controvert.
Uncontroverted all egations in the statenment shall be deemed to have been
adm tted by the defendant.

4. Cases where further hearing is not required. Were the uncontro-
verted allegations in the statenent are sufficient to support a finding
that the defendant has been subjected to a predicate felony conviction
for a sexual assault [upon a child] and that the defendant was [ 18]
El GHTEEN years of age or older at the time of the commssion of the
predicate felony, the court nust enter such finding and when i nposing
sentence nmust sentence the defendant in accordance with the provisions
of section 70.07 of the penal |aw.

5. Cases where further hearing is required. Were the defendant
controverts an allegation in the statenent, the court nust proceed to
hol d a heari ng.

6. Manner of conducting hearing. (a) A hearing pursuant to this
section nust be before the court without jury. The burden of proof is
upon the people and a finding that the defendant has been subjected to a
predicate felony conviction for a sexual assault [against a child] as
defined in subdivision two of section 70.07 of the penal |aw and that
t he def endant was [ 18] ElI GHTEEN years of age or older at the tine of the
comm ssion of the predicate felony nust be based upon proof beyond a
reasonabl e doubt by evidence adni ssible under the rules applicable to a
trial of the issue of guilt.

(b) [Regardless of whether the age of the victimis an elenment of the
al l eged predicate felony offense, where the defendant controverts an
all egation that the victimof an all eged sexual assault upon a child was
less than fifteen vyears old, the people nmay prove that the child was
| ess than fifteen years old by any evidence admi ssible under the rules
applicable to a trial of the issue of guilt. For purposes of determ ning
whether a child was |less than fifteen years old, the people shall not be
required to prove that the defendant knew the child was |ess than
fifteen years old at the time of the alleged sexual assault.

(c)] A previous conviction in this or any other jurisdiction which was
obtained in violation of the rights of the defendant under the applica-
ble provisions of the constitution of the United States nmust not be
counted in determ ning whether the defendant has been subjected to a
predicate felony conviction for a sexual assault [upon a child]. The
def endant may, at any time during the course of the hearing hereunder,
controvert an allegation with respect to such conviction in the state-
ment on the grounds that the conviction was unconstitutionally obtained.
Failure to challenge the previous conviction in the rmanner provided
herein constitutes a waiver on the part of the defendant of any all ega-
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tion of unconstitutionality unless good cause be shown for such failure
to make tinely chall enge.

[(d)] (C At the conclusion of the hearing the court nust make a fi nd-
ing as to whether or not the defendant has been subjected to a predicate
felony conviction for a sexual assault [against a child] as defined in
subdi vi sion two of section 70.07 of +the penal law and whether the
defendant was [18] EIGHTEEN vyears of age or older at the time of the
comm ssion of the predicate felony.

7. Subsequent use of predicate felony conviction finding. Were a
finding has been entered pursuant to this section, such finding shall be
bi nding in any future proceeding in which the issue may ari se.

S 59. Paragraph (b) of subdivision 8 of section 700.05 of the crimna
procedure | aw, as amended by chapter 472 of the | aws of 2008, is anended
to read as foll ows:

(b) Any of the following felonies: assault in the second degree as
defined in section 120.05 of the penal law, assault in the first degree
as defined in section 120.10 of the penal |aw, reckless endangernent in
the first degree as defined in section 120.25 of the penal |aw, pronot-
ing a suicide attenpt as defined in section 120.30 of the penal | aw,
crimnally negligent hom cide as defined in section 125.10 of the pena
l aw, manslaughter in the second degree as defined in section 125.15 of
the penal | aw, nmanslaughter in the first degree as defined in section
125.20 of the penal Ilaw, nurder in the second degree as defined in
section 125.25 of the penal law, nmurder in the first degree as defined
in section 125.27 of the penal law, abortion in the second degree as
defined in section 125.40 of the penal law, abortion in the first degree
as defined in section 125.45 of the penal law, rape in the third degree
as defined in section 130.25 of the penal law, rape in the second degree
as defined in section 130.30 of the penal law, rape in the first degree
as defined in section 130.35 of the penal law, RAPE OF A CHILD IN THE
THIRD DEGREE AS DEFINED IN SECTION 130.26 OF THE PENAL LAW RAPE OF A
CHI LD I N THE SECOND DEGREE AS DEFI NED I N SECTION 130.31 OF THE PENAL
LAW RAPE OF A CHI LD IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 130. 36 OF
THE PENAL LAW crimnal sexual act in the third degree as defined in
section 130.40 of the penal |aw, CRIM NAL SEXUAL ACT AGAINST A CHILD IN
THE THI RD DEGREE AS DEFI NED | N SECTI ON 130.41 OF THE PENAL LAW cri m nal
sexual act in the second degree as defined in section 130.45 of the
penal |aw, CRIM NAL SEXUAL ACT AGAINST A CH LD IN THE SECOND DEGREE AS
DEFINED |IN SECTION 130.46 OF THE PENAL LAW crim nal sexual act in the
first degree as defined in section 130.50 of the penal Iaw, CRI M NAL
SEXUAL ACT AGAINST A CH LD IN THE FI RST DEGREE AS DEFI NED | N SECTI ON
130.51 OF THE PENAL LAW SEXUAL ABUSE OF A CHI LD AS DEFINED |IN SECTION
130.63 OF THE PENAL LAW sexual abuse in the first degree as defined in
section 130.65 of the penal |aw, AGGRAVATED SEXUAL ABUSE IN THE TH RD
DEGREE AS DEFI NED | N SECTI ON 130. 65-A OF THE PENAL LAW AGGRAVATED SEXU
AL ABUSE IN THE SECOND DEGREE AS DEFI NED I N SECTI ON 130. 67 OF THE PENAL
LAW AGGRAVATED SEXUAL ABUSE OF A CHI LD IN THE THI RD DEGREE AS DEFI NED
IN SECTION 130.68 OF THE PENAL LAW AGGRAVATED SEXUAL ABUSE OF A CHI LD
I N THE SECOND DEGREE AS DEFINED IN SECTION 130.69 OF THE PENAL LAW
AGGRAVATED SEXUAL ABUSE I N THE FI RST DEGREE AS DEFI NED I N SECTI ON 130. 70
OF THE PENAL LAW AGGRAVATED SEXUAL ABUSE OF A CHILD IN THE FI RST DEGREE
AS DEFINED I N SECTI ON 130. 71 OF THE PENAL LAW COURSE OF SEXUAL CONDUCT
AGAI NST A CHI LD IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 130.75 OF THE
PENAL LAW COURSE OF SEXUAL CONDUCT AGAINST A CHI LD IN THE SECOND DEGREE
AS DEFINED I N SECTI ON 130.80 OF THE PENAL LAW PREDATORY SEXUAL ASSAULT
AS DEFI NED I N SECTI ON 130.95 OF THE PENAL LAW unlawful inprisonment in
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the first degree as defined in section 135.10 of the penal |aw, ki dnap-
ping in the second degree as defined in section 135.20 of the penal |aw,
ki dnapping in the first degree as defined in section 135.25 of the pena

law, labor trafficking as defined in section 135.35 of the penal |aw,
custodial interference in the first degree as defined in section 135.50
of the penal |aw, coercion in the first degree as defined in section

135.65 of the penal law, crimnal trespass in the first degree as
defined in section 140.17 of the penal law, burglary in the third degree
as defined in section 140.20 of the penal |law, burglary in the second
degree as defined in section 140.25 of the penal law, burglary in the
first degree as defined in section 140.30 of the penal |law, crimna
m schief in the third degree as defined in section 145.05 of the pena
law, crimnal mschief in the second degree as defined in section 145.10
of the penal law, crimnal mschief in the first degree as defined in
section 145.12 of the penal law, crimnal tanpering in the first degree
as defined in section 145.20 of the penal law, arson in the fourth
degree as defined in section 150.05 of the penal law, arson in the third

degree as defined in section 150.10 of the penal law, arson in the
second degree as defined in section 150.15 of the penal law, arson in
the first degree as defined in section 150.20 of the penal |aw, grand

larceny in the fourth degree as defined in section 155.30 of the pena
law, grand larceny in the third degree as defined in section 155.35 of
the penal law, grand larceny in the second degree as defined in section
155. 40 of the penal law, grand larceny in the first degree as defined in
section 155.42 of the penal law, health care fraud in the fourth degree
as defined in section 177.10 of the penal law, health care fraud in the
third degree as defined in section 177.15 of the penal |law, health care
fraud in the second degree as defined in section 177.20 of the pena
law, health care fraud in the first degree as defined in section 177.25
of the penal |aw, robbery in the third degree as defined in section
160. 05 of the penal |aw, robbery in the second degree as defined in
section 160.10 of the penal |aw, robbery in the first degree as defined
in section 160.15 of the penal |aw, unlawful use of secret scientific
material as defined in section 165.07 of +the penal law, crimna
possessi on of stolen property in the fourth degree as defined in section
165.45 of the penal law, crimnal possession of stolen property in the
third degree as defined in section 165.50 of the penal |law, crimnna
possessi on of stolen property in the second degree as defined by section
165.52 of the penal law, crimnal possession of stolen property in the
first degree as defined by section 165.54 of the penal |aw, trademark
counterfeiting in the second degree as defined in section 165.72 of the
penal law, trademark counterfeiting in the first degree as defined in
section 165.73 of the penal law, forgery in the second degree as defined
in section 170.10 of the penal law, forgery in the first degree as
defined in section 170.15 of the penal law, crimnmnal possession of a
forged instrunent in the second degree as defined in section 170.25 of
the penal Ilaw, crimnal possession of a forged instrunent in the first
degree as defined in section 170.30 of the penal law, crimna
possession of forgery devices as defined in section 170.40 of the pena
| aw, falsifying business records in the first degree as defined in
section 175.10 of the penal law, tanmpering with public records in the
first degree as defined in section 175.25 of the penal law, offering a
false instrunent for filing in the first degree as defined in section
175.35 of the penal law, issuing a false certificate as defined in
section 175.40 of the penal law, crimnal diversion of prescription
nmedi cati ons and prescriptions in the second degree as defined in section
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178. 20 of the penal |aw, crimnal diversion of prescription nmedications
and prescriptions in the first degree as defined in section 178.25 of
the penal law, residential nortgage fraud in the fourth degree as
defined in section 187.10 of the penal |law, residential nortgage fraud
in the third degree as defined in section 187.15 of the penal |aw, resi-
dential nortgage fraud in the second degree as defined in section 187.20
of the penal law, residential nortgage fraud in the first degree as
defined in section 187.25 of the penal |aw, escape in the second degree
as defined in section 205.10 of the penal Ilaw, escape in the first
degree as defined in section 205.15 of the penal |aw, absconding from
tenporary release in the first degree as defined in section 205.17 of

the penal Ilaw, pronoting prison contraband in the first degree as
defined in section 205.25 of the penal |aw, hindering prosecution in the
second degree as defined in section 205.60 of the penal law, hindering

prosecution in the first degree as defined in section 205.65 of the
penal |aw, ANY OFFENSE DESCRI BED | N ARTI CLE TWO HUNDRED SI XTY- THREE OF
THE PENAL LAW sex trafficking as defined in section 230.34 of the pena
law, crimnal possession of a weapon in the third degree as defined in
subdi vi sions two, three and five of section 265.02 of the penal |aw,
crimnal possession of a weapon in the second degree as defined in
section 265.03 of the penal law, crimnal possession of a weapon in the
first degree as defined in section 265.04 of the penal |aw, manufacture,
transport, disposition and defacenent of weapons and dangerous i nstru-
ments and appliances defined as felonies in subdivisions one, two, and
three of section 265.10 of the penal |aw, sections 265.11, 265.12 and
265. 13 of the penal law, or prohibited use of weapons as defined in
subdi vi sion two of section 265.35 of the penal law, relating to firearns
and other dangerous weapons, or failure to disclose the origin of a
recording in the first degree as defined in section 275.40 of the pena
| aw;

S 60. Subdivision (f) of section 10.03 of the nmental hygiene | aw, as
added by chapter 7 of the laws of 2007, is amended to read as foll ows:

(f) "Designated fel ony" nmeans any felony offense defined by any of the
foll owi ng provisions of the penal Iaw. assault in the second degree as
defined in section 120.05, assault in the first degree as defined in
section 120.10, gang assault in the second degree as defined in section
120.06, gang assault in the first degree as defined in section 120. 07,
stalking in the first degree as defined in section 120.60, nansl aughter
in the second degree as defined in subdivision one of section 125.15,
mansl aughter in the first degree as defined in section 125.20, mnurder in
the second degree as defined in section 125.25, aggravated nurder as
defined in section 125.26, mnurder in the first degree as defined in
section 125.27, kidnapping in the second degree as defined in section
135.20, kidnapping in the first degree as defined in section 135. 25,
burglary in the third degree as defined in section 140.20, burglary in
the second degree as defined in section 140.25, burglary in the first
degree as defined in section 140.30, arson in the second degree as
defined in section 150.15, arson in the first degree as defined in
section 150.20, robbery in the third degree as defined in section
160. 05, robbery in the second degree as defined in section 160. 10,
robbery in the first degree as defined in section 160.15, pronoting
prostitution in the second degree as defined in section 230.30, pronot-
ing prostitution in the first degree as defined in section 230.32,
conpelling prostitution as defined in section 230.33, dissen nating
i ndecent material to mnors in the first degree as defined in section
235.22, wuse of a child in a sexual performance IN THE SECOND DEGREE as
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defined in section 263.05, pronoting an obscene sexual performance by a
child IN THE SECOND DEGREE as defined in section 263.10, pronoting a
sexual performance by a child IN THE SECOND DEGREE as defined in section
263. 15, or any felony attenpt or conspiracy to conmt any of the forego-
i ng of fenses.

S 61. This act shall take effect on the ninetieth day after it shal
have becone a | aw



