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STATE OF NEW YORK

5183
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. SCHNEI DERMAN -- read tw ce and ordered printed, and
when printed to be conmtted to the Cormittee on Health

AN ACT to anend the public health law, in relation to the reporting of
certain incidents by hospitals to patients and prohibiting retaliatory
action, in connection therewith

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2805-1 of the public health law is anended by
addi ng a new subdivision 1-a to read as foll ows:

1-A. IN ADDI TION TO THE REPORTS REQUI RED BY SUBDI VISION ONE OF THI' S
SECTI ON, ALL HOSPI TALS, AS DEFINED I N SUBDI VI SION ONE OF SECTION TVEN
TY- El GHT HUNDRED ONE OF THI S ARTI CLE, SHALL REPORT TO THE DEPARTMENT AND
TO ANY PATIENT, OR H'S OR HER REPRESENTATI VE, THE OCCURRENCE OF ANY
| NCI DENT W THI N THE SCOPE OF SUBDI VI SI ON TWD OF THI S SECTI ON THAT HAS AN
ADVERSE | MPACT ON SUCH PATI ENT

S 2. Section 2805-m of the public health law, as anended by chapter
808 of the |aws of 1987, is anended to read as foll ows:

S 2805-m Confidentiality. 1. The information required to be
collected and maintained pursuant to sections twenty-eight hundred
five-j and twenty-eight hundred five-k of this article, reports required
to be submtted pursuant to section twenty-eight hundred five-1 of this
article and any incident reporting requirenments inposed upon diagnostic
and treatnent centers pursuant to the provisions of this chapter shal
be kept confidential and shall not be rel eased except to the departnent
[or], pursuant to subdivision four of section twenty-eight hundred
five-k of this article OR PURSUANT TO SUBDI VI SI ON ONE- A OF SECTI ON TVEN-
TY- El GHT HUNDRED FI VE-L OF THI S ARTI CLE AS OTHERW SE PERM TTED BY LAW

2. Notwi thstandi ng any other provisions of |aw, none of the records,
docunmentation or conmmttee actions or records required pursuant to
sections twenty-ei ght hundred five-j and twenty-ei ght hundred five-k of
this article, the reports required pursuant to section twenty-eight

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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hundred five-I of this article nor any incident reporting requirenents
i nposed upon di agnostic and treatnent centers pursuant to the provisions
of this chapter shall be subject to disclosure under article six of the
public officers law or article thirty-one of the civil practice |aw and
rul es, except as hereinafter provided or as provided by any other
provision of Ilaw. No person in attendance at a neeting of any such
commttee shall be required to testify as to what transpired thereat.
The prohibition relating to discovery of testinony shall not apply to
the statenments nade by any person in attendance at such a neeting who is
a party to an action or proceeding the subject mtter of which was
reviewed at such neeting. NONE OF THE PROH BI TIONS IN THI' S SUBDI VI SI ON
SHALL APPLY TO | NFORMATION WTHI N THE SCOPE OF SUBDIVISION ONE-A OF
SECTI ON TVWENTY- El GHT HUNDRED FI VE-L OF THI S ARTI CLE

3. There shall be no nonetary liability on the part of, and no cause
of action for danages shall arise against, any person, partnership,
corporation, firm society, or other entity on account of the comuni -
cation of information in the possession of such person or entity, or on
account of any recommendation or evaluation, regarding the qualifica-
tions, fitness, or professional conduct or practices of a physician, to
any governnental agency, medical or specialists society, or hospital as
required by sections twenty-ei ght hundred five-j, twenty-eight hundred
five-k and twenty-eight hundred five-I of this article or any incident
reporting requiremnments inposed upon diagnostic and treatnment centers
pursuant to the provisions of this chapter, NOR SHALL THERE BE ANY MONE-
TARY LIABILITY OR CAUSE OF ACTI ON FOR DAMAGES AGAI NST ANY PERSON DUE
SOLELY TO H'S OR HER DI SCLOSURE OF ANY | NFORVATI ON PURSUANT TO SUBDI VI -
SION ONE-A OF SECTI ON TWENTY- El GHT HUNDRED FI VE-L OF THI S ARTI CLE. The
foregoing shall not apply to information which is untrue and conmmuni-
cated with malicious intent.

S 3. The public health |law is amended by addi ng a new section 2805-t
to read as foll ows:

S 2805-T. PENALTIES AND ClVIL ACTI ON; HOSPI TAL WHO PENALI ZES EMPLOYEES
OR PHYSI CI ANS BECAUSE OF COWPLAI NTS OF HOSPI TAL VI OLATIONS. 1. DEFI -
NITIONS. AS USED IN TH S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS

(A) "EMPLOYEE" MEANS ANY PERSON WHO PERFORMS SERVI CES FOR AND UNDER
THE CONTROL OF AN EMPLOYER FOR WAGES OR OTHER REMUNERATI ON AND SHALL BE
DEEMED TO MEAN AND | NCLUDE, FOR PURPCSES OF THI' S SECTI ON, ANY PHYSI Cl AN
HAVI NG PROFESSI ONAL PRI VI LEGES OR ASSOCI ATI ON W TH ANY EMPLOYER

(B) "EMPLOYER' MEANS ANY HOSPITAL, AS DEEMED I N SUBDI VI SI ON TEN OF
SECTI ON TVENTY- El GHT HUNDRED ONE OF THI S ARTI CLE

(O "I NCI DENT" MEANS ANY | NCI DENT SUBJECT TO THE PROVI SIONS OF SUBDI -
VI SI ON ONE- A OF SECTI ON TWENTY- El GHT HUNDRED FI VE-L OF TH S ARTI CLE

(D) "RETALI ATORY ACTION' MEANS THE DI SCHARGE, SUSPENSI ON, DEMOTI ON,
PENALI ZATI ON OR DI SCRI M NATI ON AGAI NST AN EMPLOYEE, OR OTHER ADVERSE
EMPLOYMENT  ACTI ON TAKEN AGAI NST AN EMPLOYEE I N THE TERMS AND CONDI TI ONS
OF EMPLOYMENT OR W TH RESPECT TO HOSPI TAL PRI VI LEGES OR ASSOCI ATI ON

2. RETALI ATORY ACTI ON PRCHI BI TED. NO EMPLOYER SHALL TAKE RETALI ATORY
ACTI ON  AGAI NST ANY EMPLOYEE BECAUSE THE EMPLOYEE DI SCLOSES OR THREATENS
TO DI SCLOSE TO A PATIENT OR HI' S OR HER REPRESENTATI VE OR THE DEPARTMENT
AN | NCI DENT.

|F AFTER | NVESTI GATION THE COW SSI ONER FI NDS THAT AN EMPLOYER HAS
VI OLATED THI S SUBDI VI SI ON, THE COWM SSI ONER MAY, BY AN ORDER WHI CH SHALL
DESCRI BE PARTI CULARLY THE NATURE OF THE VI OLATI ON, ASSESS THE EMPLOYER A
ClVIL PENALTY OF NOT LESS THAN TWO HUNDRED NOR MORE THAN TWDO THOUSAND
DOLLARS.
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3. CIVIL CAUSE OF ACTION. AN EMPLOYEE MAY BRING A CIVIL ACTION IN A
COURT OF COVPETENT JURI SDI CTI ON AGAI NST ANY EMPLOYER ALLEGED TO HAVE
VI OLATED THE PROVI SIONS OF THI' S SECTI ON. THE COURT SHALL HAVE JURI SDI G-
TION TO RESTRAIN VI OLATIONS OF THI S SECTION, WTH N TWO YEARS AFTER SUCH
VI OLATION, AND TO ORDER ALL APPROPRI ATE RELI EF, | NCLUDI NG REH RI NG OR
REI NSTATEMENT OF THE EMPLOYEE TO H S OR HER FORMER POSI TION WTH RESTO
RATION OF SENI ORI TY, PAYMENT OF LOST COVPENSATI ON, DAMAGES, AND REASON
ABLE ATTORNEYS' FEES. AT OR BEFORE THE COMVENCEMENT OF ANY ACTI ON UNDER
THI'S SECTION, NOTI CE THEREOF SHALL BE SERVED UPON THE ATTORNEY GENERAL
BY THE EMPLOYEE.

S 4. This act shall take effect on the one hundred twentieth day after
it shall have becone a |law, provided that the comm ssioner of health is
authorized to pronulgate any and all rules and regul ati ons and take any
ot her measures necessary to inplenment this act on its effective date on
or before such date.



