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STATE OF NEW YORK

4840
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

I ntroduced by Sen. AUBERTINE -- read twi ce and ordered printed, and when
printed to be commtted to the Commttee on Comrerce, Econom c Devel -
oprment and Smal | Busi ness

AN ACT to anend the state admi nistrative procedure act, in relation to
fostering the wuse of alternative dispute resolution techniques in
resol ving public disputes and to establish a state conmttee on public
di spute resolution relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state adm nistrative procedure act is anended by addi ng

a new article 6 to read as foll ows:
ARTI CLE 6
ALTERNATI VE DI SPUTE RESOLUTI ON
SECTI ON 601. DEFI NI Tl ONS.
602. AUTHORI ZATI ON.
603. LI M TATI ON ON AGREEMENTS.
604. NEUTRALS.
605. LIABILITY.
606. CONFI DENTI ALI TY.

S 601. DEFINITIONS. 1. "AGENCY" SHALL HAVE THE SAVE MEANI NG AS | N
SUBDI VI SI ON ONE OF SECTI ON ONE HUNDRED TWO OF THI S CHAPTER

2. "PUBLI C DI SPUTE" MEANS A DI SPUTE WHI CH | NVOLVES THE PUBLI C | NTEREST
AND THE DETERM NATI ON OF RI GHTS, OBLI GATI ONS AND PRI VI LEGES OF PERSONS,
AGENCI ES, UNI TS OF LOCAL GOVERNMENT, OR OTHER ENTI TI ES.

3. "ALTERNATIVE DI SPUTE RESCLUTI ON' OR "ADR' SHALL MEAN ANY PROCESS
OTHER THAN LI TI GATI ON USED TO RESCLVE DI SPUTES, | NCLUDI NG BUT NOT LI M T-
ED TO MEDI ATI ON, FACI LI TATI ON, REGULATORY NEGOTI ATI ON, FACT- FI NDI NG
CONCI LI ATION, M NI -TRIALS, EARLY NEUTRAL EVALUATI ON AND PARTI Cl PATION I N
POLI CY DI ALOGUES.

4. "CONVENOR' SHALL MEAN ANY PERSON, AGENCY OR OTHER ENTI TY, | NCLUDI NG
THE COW TTEE ON PUBLIC DI SPUTE RESOLUTION, WHO HELPS PARTIES TO A

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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PARTI CULAR PUBLI C DI SPUTE DETERM NE WHETHER AN ADR TECHNI QUE | S FEASI BLE
AND APPROPRI ATE OR WHO ATTEMPTS TO PERSUADE PARTIES TO UTILIZE ADR I[N
SUCH DI SPUTE.

5. "NEUTRAL" MEANS AN | NDI VI DUAL WHO PROVI DES SERVI CES AS A MEDI ATOR,
FACI LI TATOR, FACT-FI NDER, OR CONCI LI ATOR, OR OIHERWSE ACTS TO AID
PARTIES | N RESOLVI NG DI SPUTES. A NEUTRAL SHALL HAVE NO OFFI Cl AL, FI NAN-
Cl AL OR PERSONAL CONFLICT OF |INTEREST WTH RESPECT TO AN |SSUE |IN
CONTROVERSY UNLESS SUCH |INTEREST IS FULLY DI SCLOSED I N WRI TI NG TO ALL
PARTI ES AND ALL PARTI ES AGREE THAT THE NEUTRAL MAY SERVE.

S 602. AUTHORI ZATI ON. 1. GENERAL AUTHORI TY. EXCEPT WHERE PRCHI Bl TED BY
LAW AN AGENCY MAY USE ADR TO RESOLVE ANY DI SPUTE, | SSUE OR CONTROVERSY
IN WH CH THE AGENCY | S | NVOLVED. THE TECHNI QUES TO BE EMPLOYED SHALL BE
VOLUNTARY PROCEDURES TO BE USED AT AN AGENCY'S DI SCRETI ON EI THER UPON
TS OAN | NI TI ATI VE OR AT THE REQUEST OF ANY PERSON. NOTHI NG CONTAI NED I N
TH'S ARTI CLE SHALL BE CONSTRUED TO REQUI RE AN AGENCY TO EMPLOY ANY SUCH
TECHNI QUE I N ANY PARTI CULAR MATTER, AND A DECISION BY AN AGENCY TO
EMPLOY OR NOT' TO EMPLOY AN ADR TECHNI QUE SHALL NOT BE SUBJECT TO JUDI -
Cl AL REVI EW

2. SU TABILITY OF ADR. AN AGENCY SHALL CONSI DER USI NG ADR WHERE THE
NATURE OF THE CONTROVERSY IS SUCH THAT I T APPEARS TO BE SU TED TO RESCL-
UTI ON  THROUGH CONSENSUS BUI LDI NG AND WVHERE THE PARTI ES W TH A SUBSTAN-
TI AL | NTEREST I N THE CONTROVERSY HAVE BEEN COR CAN BE | DENTIFIED AND
APPEAR TO BE W LLI NG TO UTI LI ZE AN ADR PROCESS ElI THER BY DI RECT PARTI C-
| PATI ON OR THROUGH A REPRESENTATI VE. AN AGENCY SHALL CONSI DER NOT US| NG
ADR |IF A DEFINITIVE OR AUTHORI TATIVE RESOLUTION OF THE MATTER IS
REQUI RED FOR PRECEDENTI AL VALUE AND AN ADR PRCCEDURE |'S NOT LI KELY TO BE
ACCEPTED AS SUCH A PRECEDENT, OR IF A FULL PUBLI C RECORD OF THE PROCE-
DURE | S REQUI RED AND AN ADR PROCEDURE CANNOT PROVI DE SUCH A RECCRD.

3. CONTENTS OF AGREEMENTS. AGENCIES MNAY ENTER | NTO AGREEMENTS TO
UTI LI ZE ADR VWH CH MAY, AMONG OTHER THI NGS: PROVI DE FOR THE APPO NTMENT
OF NEUTRALS, CONSULTANTS, OR EXPERTS; PROVI DE FOR THE PAYMENT OF FEES
AND EXPENSES; EXTEND ANY LI M TATI ON PERI ODS APPLI CABLE TO THE COMVENCE-
MENT OR CONCLUSI ON OF FORMAL ADM NI STRATI VE OR JUDI CI AL PRCCEEDI NGS; AND
ESTABLI SH GROUND RULES FOR THE PROCEEDI NGS. SUCH AN AGREEMENT MAY ALSO
BE | NCLUDED | N AN ENFORCEMENT ORDER, STI PULATI ON, CONTRACT, PERMT OR
OTHER DOCUMENT ENTERED |INTO OR | SSUED BY AN AGENCY TO ASSI ST IN THE
RESCLUTI ON OF FUTURE DI SPUTES.

4. COSTS. AN AGENCY MAY PAY THE COSTS NECESSARY TO ACH EVE THE OBJEC
TIVES OF TH'S ARTICLE, | NCLUDI NG REASONABLE FEES FOR TRAI NI NG POLI CY
REVI EW SYSTEM DESI GN, EVALUATI ON, TECHNI CAL AND EXPERT ASSI STANCE AND
THE USE OF NEUTRALS, FROM ANY APPROPRI ATE AREA OF | TS BUDGET | NCLUDI NG
LEGAL SERVI CES AND ADM NI STRATI ON.

5. ADR COORDI NATORS. EACH AGENCY SHALL APPO NT AN ADR COORDI NATOR WHO
SHALL PROMOTE THE USE OF ADR WTHI N THE AGENCY. THE COORDI NATOR SHALL
MAKE RECOMMENDATI ONS TO THE AGENCY'S EXECUTIVE STAFF ON | SSUES AND
DI SPUTES THAT ARE SU TABLE FOR ADR, ANALYZE THE AGENCY' S ENABLI NG STAT-
UTES AND REGULATI ONS TO DETERM NE WHETHER THEY CONTAIN | MPEDI MENTS TO
THE USE OF ADR, AND SUGGEST WHATEVER MCDI FI CATI ONS MAY BE NECESSARY;,
MONI TOR THE AGENCY' S USE OF ADR; ARRANGE FOR SUCH TRAINING OF ACGENCY
STAFF IN ADR PRACTICES AS MNAY BE DES|I RABLE; AND PROVI DE | NFORMVATI ON
ABOUT THE AGENCY' S ADR PRACTI CES TO STAFF, THE REGULATED COVMUNI TY, AND
THE PUBLIC. THE NEW YORK STATE COWM TTEE ON PUBLI C DI SPUTE RESOLUTI ON
W LL PROVI DE GUI DANCE AND ASS|I STANCE TO AGENCY COORDI NATORS.

S 603. LI M TATI ON ON AGREEMENTS. NO AGREEMENT, STIPULATION OR UNDER-
STANDI NG ARRIVED AT THROUGH THE USE OF AN ADR PROCESS AUTHORI ZED HERE-
UNDER SHALL REQUI RE AN AGENCY TO TAKE ANY ACTI ON | NCONSI STENT W TH ANY
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STATUTE, RULE, OR REGULATION, OR TO REFRAIN FROM TAKI NG ANY ACTI ON
REQUI RED BY ANY SUCH STATUTE, RULE OR REGULATI ON.

S 604. NEUTRALS. A NEUTRAL |IN AN ADR PROCEEDI NG CONVENED UNDER THI S
TI TLE SHALL BE SELECTED BY AND SHALL SERVE AT THE WLL OF THE PARTIES TO
AN ADR PROCEEDI NG SUCH NEUTRAL NMAY BE AN EMPLOYEE OF AN AGENCY | NVOLVED
I N THE DI SPUTE, AN EMPLOYEE OF ANOTHER FEDERAL, STATE OR LOCAL ACGENCY
AN | NDIVIDUAL W TH EXPERTI SE | N ADR PROCESSES OR THE SUBSTANTI VE AREAS
I N DI SPUTE, OR ANY OTHER PERSON ACCEPTABLE TO THE PARTI ES. | N CHOOSI NG A
NEUTRAL, COMPETI TI VE BI DDI NG SHALL NOT BE REQUI RED. COWPENSATION FOR
SUCH NEUTRAL AND THE PARTI ES' RESPECTI VE RESPONSI BI LI TI ES FOR CONTRI BUT-
ING TO SUCH COVWPENSATI ON SHALL BE BY AGREEMENT OF THE PARTIES. WHERE A
NEUTRAL | S PROVI DED BY A NON- PARTY AGENCY, THE PARTIES MY AGREE TO
REI MBURSE THAT AGENCY FOR THE FULL OR PARTI AL COST OF I TS EMPLOYEE' S
SERVI CES.

S 605. LIABILITY. NO NEUTRAL OR CONVENOR SHALL BE HELD LIABLE IN
NEGLI GENCE FOR ANY ACTS OR OM SSI ONS RELATED TO HI' S OR HER PARTI Cl PATI ON
I N AN ADR PROCEEDI NG

S 606. CONFI DENTI ALI TY. 1. CONFI DENTI AL MATERI AL. NOTW THSTANDI NG ANY
OTHER PROVI SION OF LAW OR REGULATI ON, DOCUMENTS PREPARED SPECI FI CALLY
FOR USE OR PRESENTATI ON AT AN ADR PROCEEDI NG SHALL BE CONFI DENTIAL. IN
ADDI TI ON, THE PARTI Cl PANTS | N AN ADR PROCEEDI NG, | NCLUDI NG ANY NEUTRALS
OR CONVENORS, MAY AGREE TO KEEP THEI R ORAL COVMUNI CATI ONS CONFI DENTI AL.
EXCEPT AS PROVI DED I N SUBDI VI SI ON TWD OF THI' S SECTI ON, PARTI Cl PANTS MAY
NEI THER DI SCLOSE NOR BE COVPELLED TO DI SCLOSE CONFI DENTI AL | NFORVATI ON
IN ANY JUDICIAL OR ADM NI STRATI VE PROCEEDI NG NOR SHALL CONFI DENTI AL
| NFORMATI ON BE SUBJECT TO DI SCLOSURE UNDER THE FREEDOM OF | NFORVATI ON
LAW PURSUANT TO ARTICLE SIX OF THE PUBLI C OFFI CERS LAW THI' S SECTI ON
SHOULD NOT BE CONSTRUED, HOWEVER, TO PREVENT THE RELEASE, DI SCOVERY OR
DI SCLOSURE OF OTHER DOCUMENTS OR EVIDENCE MERELY BECAUSE THEY ARE
PRESENTED I N THE COURSE OF AN ADR PROCEEDI NG

2. EXCEPTION. A COURT HAVI NG JURI SDI CTI ON OF AN ACTI ON RELATED TO THE
SUBJECT MATTER OF AN ADR PROCEEDI NG MAY ORDER DI SCLOSURE OF A COVMUNI -
CATI ON OTHERW SE CONFI DENTI AL UNDER SUBDI VI SION ONE OF THIS SECTION | F
THE COURT DETERM NES THAT SUCH DI SCLOSURE | S NECESSARY TO PREVENT HARM
TO THE HEALTH OR SAFETY OF AN I NDI VIDUAL OR THE PUBLIC AND THAT SUCH
HARM OUTWEI GHS THE DAMAGE TO DI SPUTE RESOLUTI ON PROCEEDI NGS | N GENERAL
BY REDUCI NG THE CONFI DENCE OF PARTIES IN FUTURE CASES THAT THEIR COVMUJ-
NI CATI ONS W LL REMAI N CONFI DENTI AL.

3. CLOSED SESSIONS. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE
PARTI ES TO AN ADR PROCEEDI NG MAY AGREE TO MEET IN CLOSED SESSION TO
DI SCUSS THE | SSUES | N CONTROVERSY

S 2. A New York state committee on public dispute resolution is hereby

creat ed. 1. Purpose. The purpose of the commttee shall be to assist
the executive, legislative and judicial branches of state and |oca
government in resolving public disputes. It shall acconplish this

pur pose by dissem nating information regarding the resolution of public
di sputes through an alternative dispute resolution by publications,
wor kshops, sem nars, and ot her neans; by providing training in alterna-
tive dispute resolution; by establishing and maintaining a roster of
neutrals with expertise in alternative dispute resolution processes and
in substantive areas in which public disputes can be expected to ari se;
by encouragi ng and nonitoring the use of alternative dispute resolution;
by providi ng gui dance and assi stance to state agency alternative dispute
resol ution coordinators; by providing technical support; by helping
state and local officials establish pilot and pernanent prograns to
resol ve individual public disputes and categories of such disputes; by
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conducting assessnents of public disputes to detern ne whether alterna-
tive dispute resolution is likely to succeed in resolving them and by
acting as convenor by bringing together parties to public disputes
deened likely to be successfully addressed by alternative dispute resol -
ution processes. Were disputes are already in litigation, the commt-
tee shall work with the unified court systemto identify cases which may
be good candidates for alternative dispute resol ution.

2. Menbership and conpensation. The conmittee shall be conprised of
thirteen nmenbers. Four, including the chair, shall be appointed by the
governor, of whom one shall have substantial experience in |ocal govern-
ment, one shall have substantial experience in the private sector, and
one shall have substantial experience in the not-for-profit sector. The
addi ti onal menbers shall be appointed as follows: two by the chief judge
of the court of appeals, two by the attorney general, two by the tenpo-
rary president of the senate, two by the speaker of the assenbly, and
one by the state conptroller. Menbers of the conmttee shall serve wth-
out conpensation but shall be reinbursed for actual and necessary
expenses incurred in the performance of their duties.

3. Budget, facilities, and staff. The conmttee shall have such budg-
et, facilities and enpl oyees as are necessary to carry out its purposes.
It shall appoint a staff director who shall hire such additional staff
as may be necessary.

4. Fees, other incone, and contracting authority. The conmttee nay
establish, <collect and retain reasonable fees for the provision of its
services, including services rendered to agencies and wunits of |oca
government. The conmmttee nmay also apply for and accept grants,
bequests, gifts and contributions to aid in the financing of its activ-
ities. The commttee may al so enter into contracts and agreenents wth
government and private entities, including contracts and agreenents
providing for inter-agency transfers of funds, to assist in effectuating
t he purposes of this act.

5. Reports. Wthin tw years of the effective date of this act, and
every two years thereafter, the conmttee shall issue a public report on
its progress in achieving its objectives and shall recommend any | egis-
| ative or other measures deened necessary to effectuate the purposes of
this act.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw



