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STATE OF NEW YORK

4792
2009- 2010 Regul ar Sessi ons
I N SENATE
April 27, 2009

Introduced by Sen. MONTGOMERY -- read twi ce and ordered printed, and
when printed to be conmtted to the Cormittee on Children and Famlies

AN ACT to anend the executive law, in relation to defining a bill of
rights for juveniles in the juvenile justice system

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The legislature finds and declares that research based on
national data from 2000 has shown that up to eighty percent of juveniles
in juvenile justice systenms have a nexus to substance abuse: 18.2
percent are under the influence of alcohol or drugs while conmtting
their offenses, 53.9 percent test positive for drugs at the time of
arrest, 12.1 percent are arrested for commtting an alcohol or drug
of fense, 62.5 percent report having substance abuse probl ens, and many
exhi bit sone conbination of these characteristics; while forty-four
percent of arrested juveniles neet clinical criteria for substance use
di sorder requiring nmedical treatnent, only 3.6 percent of arrested juve-
nile offenders with substance abuse and addi ction problenms receive any
form of substance abuse treatnent according to the National Center on
Addi ction and Substance Abuse (CASA); while up to seventy-five percent
of all incarcerated juveniles have some di agnosable nmental health disor-
der, nmental health services remain scarce; that incarcerated juveniles
have an i ncreased need for basic and special education, but they are
progressively left behind in systens that use uncredential ed teachers,
crowded and i nadequate facilities and which fail to create an educa-
tional environnment conducive to |earning and devel opnent; that juveniles
who drink and use drugs are nore likely to be arrested nultiple tines,
with each conviction raising the |ikelihood of the juvenile being proc-
essed through adult court and subject to an eventual adult felony
conviction, and such juveniles recidivate faster wth nore serious
of fenses than those retained in juvenile court; and that a substantia
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percentage of adults in prison for felony crines were incarcerated as
juvenil es.

The legislature further finds and declares that, wth conprehensive
screeni ng, the needs of juveniles can be identified and appropriate care
provi ded while maintaining the safety of the community; and that, wth
appropriate care, juvenile offenders wll recidivate less, and can
beconme productive, healthy and |[|aw abiding nenbers of society. The
| egislature therefore declares that the provisions of this act are
necessary to protect the public health, safety and general welfare. The
necessity in the public interest for the provisions hereinafter enacted
is hereby declared as a matter of |egislative deternination.

S 2. This act shall be known and may be cited as the "protect our
children in the juvenile justice systemact".

S 3. The executive law is anmended by adding a new section 511 to read
as foll ows:

S 511. BILL OF RIGHTS FOR YOUTHS I N THE JUVENI LE JUSTI CE SYSTEM 1.
ALL YOUTHS IN THE SYSTEM HAVE THE FOLLOW NG RI GHTS:

(A) RIGAT TO REHABILITATION: I N THE HANDLI NG OF EACH JUVEN LE CASE,
THE STATE SHALL USE I TS BEST EFFORTS TO REHABILITATE THE YOUTH, IN
FURTHERANCE OF WHI CH, A COVWREHENSI VE ASSESSMENT SHALL BE MADE OF EACH
YOUTH S SUBSTANCE USE, MEDI CAL AND MENTAL HEALTH, EDUCATION AND FAMLY
| SSUES THAT MAY BE LI NKED TO THE DELI NQUENCY;

(B) RIGAT TO TREATMENT: ALL YOUTHS IN THE SYSTEM HAVE THE RI GHT TO
EFFECTI VE, EVI DENCE- BASED TREATMENT SERVI CES FOR SUBSTANCE ABUSE PROB-
LEMS AND DI SORDERS AS WELL AS HEALTH ( MEDI CAL, MENTAL, DENTAL) | SSUES,
BASED ON THE MANDATED COWPREHENSI VE ASSESSMENT OF THEIR NEEDS, AND
PROVI DED BY TRAI NED PROFESSI ONALS;

(O R GAT TO EDUCATI ON: ALL YOUTHS I N THE SYSTEM HAVE THE RI GHT TO A
PUBLI C EDUCATI ON, | NCLUDI NG SPECI AL EDUCATI ON WHERE NEEDED, THAT MEETS
CRITERIA AS ESTABLI SHED BY THE STATE EDUCATI ON DEPARTMENT; THE CREDI TS
| SSUED FOR THI S COURSEWORK MUST BE CREDI TED BY PUBLIC SCHOOL DI STRICTS
AND DI PLOVAS AWARDED FOR CREDI T COVPLETION BY THE CHI LD S HOVE PUBLI C
SCHOOL DI STRI CT AS DETERM NED BY PERMANENT ADDRESS;

(D) RIGHT TO FAM LY AND SOCI AL SERVI CES: ALL YOUTHS I N THE SYSTEM HAVE
THE RI GHT TO SERVI CES TO | MPROVE FAM LY AND SCOCI AL FUNCTI ONI NG,

(E) RIGHT TO LEAST RESTRI CTlI VE ALTERNATI VES: ALL YOUTHS IN THE SYSTEM
SHALL BE ENTITLED TO THE LEAST RESTRI CTlI VE MEANS APPROPRI ATE TO THEI R
| NDI VI DUAL CASES THROUGHOUT THEIR CONTACT WTH THE JUVEN LE JUSTICE
SYSTEM AT NO TIMe SHALL A YOUTH BE SUBJECT TO MORE RESTRI CTI VE MEANS
THAN HI' S OR HER CASE OTHERW SE WARRANTS | N ORDER TO SECURE APPROPRI ATE
SERVI CES;

(F) RIGHT TO REI NTEGRATI ON: ALL YOUTHS I N THE SYSTEM HAVE THE RI GHT TO
BE PROVIDED W TH APPROPRI ATE AFTERCARE TO SUPPORT SUCCESSFUL REENTRY
| NTO THE COMMUNI TY THAT | NCORPORATES A CONTI NUI TY OF CARE FROM PLACEMENT
THROUGH RELEASE. EACH CHI LD ENTERI NG STATE CARE POST- ADJUDI CATION W LL
HAVE A PLAN | NDI VI DUALLY DEVELOPED FOR HI M OR HER BASED ON THE COWVPRE-
HENSI VE ASSESSMENT. THERE SHALL BE PERI ODI C REASSESSMENTS AT LEAST EVERY
ONE HUNDRED TWENTY DAYS. THI'S PLAN SHALL CONTI NUE UNI NTERRUPTED THROUGH
QUT THE STATE'S CARE OF THE CHILD, |INCLUDING DURI NG PROBATION, AND
AFTERCARE RELEASE;

(G RGAT TO NON-DI SCRIM NATION:  ALL YOUTHS IN THE SYSTEM HAVE THE
RI GHT TO HAVE ALL DETERM NATIONS I N THEI R CASES MADE W THOUT REGARD TO
RELIG ON, RACE, NATIONAL ORIG N, ETHNICITY, GENDER OR SEXUAL ORI EN-
TATI ON,

RI GHT TO SAFETY AND SECURI TY: ALL YOUTHS IN THE SYSTEM HAVE THE
RIGHT TO BE HOUSED |IN SAFE, DEDI CATED JUVEN LE FACI LI TIES, TO BE KEPT
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FREE FROM ANY FORM OF ABUSE, | NCLUDI NG PROTECTI ON FROM DI SPROPORTI ONATE
MEANS AND THE USE OF FORCE;

(1) RIGHT TO COUNSEL: ALL YOUTHS I N THE SYSTEM HAVE THE RI GAT TO FREE,
COVPETENT COUNSEL AT ALL STAGES OF PROCEEDI NGS;

(J) RIGAT TO PROTECTION FROM SELF-1NCRI M NATION: ALL YOUTHS I N THE
SYSTEM HAVE THE RI GHT TO APPROPRI ATE SAFEGUARDS AGAI NST  SELF-1 NCRI M NA-
TION, | NCLUDING THE VESTING IN THE YOUTH OF A PRI VI LEGE FOR ANY STATE-
MENT BY THE YOUTH G VEN | N FURTHERANCE OF TREATMENT OR ASSESSMENT FOR
TREATMENT;

(K) RI GHT TO EVI DENCE- BASED PRACTI CE: THE STATE SHALL TRACK AND EVALU-
ATE THE EFFECTI VENESS OF TREATMENT AND ASSESSMENTS OVER TI ME TO ENSURE
THAT THE MEANS EMPLOYED ARE SClI ENTI FI CALLY SUPPORTED AND | MPROVED; AND

(L) RIGHT TO SPEEDY REVIEW ALL YOUTHS IN THE SYSTEM HAVE THE RI GHT TO
HAVE THEI R CASES PROCESSED FAI RLY AND QUI CKLY.

2. NONE OF THE FOREGO NG RI GHTS SHALL ABRI DGE OR ABROGATE ANY OTHER
RECOGNI ZED RI GHTS, ENTI TLEMENTS OR PRI VI LEGES ENJOYED BY THOSE | N WHOM
THESE Rl GHTS ARE VESTED.

3. EACH DI VI SION FACILITY HOUSING OR PROVIDING SERVICES TO YOQUTHS
TRANSFERRED TO THE CUSTODY OF THE DI VI SI ON PURSUANT TO THE FAM LY COURT
ACT OR THE PENAL LAW SHALL POST, | N AT LEAST ONE PROM NENT PLACE AND
READI LY ACCESSI BLE TO THE GENERAL PUBLI C, | NCLUDI NG YOUTHS I N THE CARE
OR CUSTODY OF THE FACI LITY, A LEGQ BLE STATEMENT SETTI NG FORTH THE RI GHTS
ENUMERATED I N SUBDI VI SION ONE OF THI S SECTI ON, TOGETHER W TH A STATEMENT
DESCRI BI NG THE PROCESS FOR FI LI NG COVPLAI NTS W TH THE DI VI SI ON  CONCERN-
I NG ANY VI OLATI ON OF SUCH RI GHTS. SUCH POSTED STATEMENT SHALL BE WRI TTEN
IN BOTH ENGLISH AND SPANI SH, SHALL BE TI TLED, I N LETTERI NG NO SMALLER
THAN TWO I NCHES I N HEI GHT AND TWO INCHES IN WDTH WTH THE PHRASE
"PROCESS FOR REQ STERI NG COVPLAI NTS" AND SHALL CONTAI N THE NAME AND
TELEPHONE NUMBER OF THE OFFICE WTH WH CH TO REGQ STER COVPLAINTS,
TOGETHER W TH SUCH OTHER | NFORVATI ON AS THE DI VI SI ON DEEMs TO BE NECES-
SARY.

4. COVPLAI NTS REGARDI NG VI OLATI ONS OF THE RI GHTS ENUVMERATED I N SUBDI -
VISION ONE OF TH' S SECTI ON MAY BE MADE DI RECTLY TO THE DI VI SION OR TO
THE DI VI SI ON FACI LI TY WHERE THE VI OLATI ON OCCURRED. ALL COWPLAI NTS MADE
TO THE DIVISION FACILITY SHALL BE RECORDED BY THE FACILITY ADM NI S-
TRATI ON, AND SHALL | MVEDI ATELY BE REFERRED TO THE DI VI S| ON FOR | NVESTI -
GATION. THE DI RECTOR SHALL PROMULGATE RULES AND REGULATI ONS AS HE OR SHE
DEEMS NECESSARY TO G VE EFFECT TO THE PROVI SIONS OF THI S SECTI ON.

5. (A THE RIGAT TO REHABILITATION SHALL |NCLUDE THE RIGHT TO A
COWPREHENSI VE ASSESSMENT OF THE YOUTH S MEDI CAL AND PSYCHOLOGQ CAL
HEALTH, AND EDUCATI ONAL, FAM LY AND SUBSTANCE ABUSE | SSUES PRI OR TO THE
TIME THE YOUTH ENTERS | NTO THE CUSTODY OR CARE OF THE JUVEN LE JUSTI CE
SYSTEM YOUTHS SHALL BE PLACED IN A DI VI SI ON FACI LI TY ONLY AFTER ASSESS-
MENT AND A DETERM NATI ON THAT THE PLACEMENT |S THE LEAST RESTRI CTI VE AND
MOST APPROPRI ATE FACI LI TY AVAI LABLE. | N CASES | NVOLVI NG THE TRANSFER OF
A YOUTH W TH SUBSTANCE ABUSE PROBLEMs TO THE CUSTODY OF THE DiVISION
PURSUANT TO THE PENAL LAW PRIORITY SHALL BE G VEN TO TREATI NG SUBSTANCE
ABUSE | SSUES.

(B) THE RIGHT TO TREATMENT SHALL | NCLUDE THE RI GHT TO BE ASSI GNED TO
AND HAVE ACCESS TO APPROPRI ATE COUNSELORS AND TREATMENT PROGRAMS.  ANY
YOUTH WHO WAS FOUND TO HAVE SUBSTANCE ABUSE | SSUES SHALL UNDERGO TREAT-
MENT PROGRAMS VWHI LE | N THE JUVEN LE JUSTI CE SYSTEM

(© THE RIGHT TO EDUCATI ON SHALL | NCLUDE THE RIGHT TO BE TAUGHT BY
LI CENSED, GRADE APPROPRI ATE TEACHERS |IN ACCORDANCE WTH THE YOUTH S
GRADE LEVEL AND TO EARN TRANSFERABLE SCHOOL CREDI T EQUI VALENT TO THAT
VWH CH THE YOUTH WOULD HAVE HAD THE OPPORTUNI TY TO OBTAIN AT A REGULAR
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FULL- TI ME SCHOOL, AS WELL AS TO RECEI VE CAREER EDUCATI ON AS PROVI DED BY
SECTI ON FI VE HUNDRED THI RTEEN OF THI' S SUBTI TLE, WHERE APPROPRI ATE.

(D) THE RI GHT TO REI NTEGRATI ON SHALL | NCLUDE THE RI GHT TO A COVPREHEN-
SIVE ASSESSMENT OF THE YOUTH S MEDI CAL AND PSYCHOLOG CAL HEALTH, AND
EDUCATI ONAL, FAM LY AND SUBSTANCE ABUSE | SSUES | MVEDI ATELY PRIOR TO THE
TIME THE YOUTH |S RELEASED FROM THE DI VI SION FACI LI TIES, THE RI GHT TO
HAVE A COUNSELOR ASSI GNED TO SUPPORT THE YOUTH S RE-ENTRY |NTO THE
COVWUNI TY AND THE RI GHT TO RECEIVE A M Nl MUM OF TWD HOURS OF COUNSELI NG
PER WEEK FOR UP TO A YEAR AFTER THE YOUTH | S DI SCHARGED FROM THE FACI LI -
TY. ANY YOUTH WHO WAS FOUND TO HAVE SUBSTANCE ABUSE | SSUES SHALL UNDERGO
TREATMENT PROGRAMS, AS NEEDED, FOR UP TO TWO YEARS AFTER LEAVING THE
FACI LI TY.

(E) THE RIGHT TO SAFETY AND SECURI TY SHALL I NCLUDE: (1) THE RIGHT TO
BE HOUSED | N FACI LI TI ES SEPARATE AND APART FROM FACI LI TI ES USED TO HOUSE
ADULT | NVATES OF THE JUSTI CE SYSTEM NO YOUTH IN THE JUVEN LE JUSTI CE
SYSTEM SHALL HAVE CONTACT W TH ADULT | NMATES OF THE JUSTI CE SYSTEM OR BE
HELD | N ANY PRI SON OR OTHER FACI LI TY DESI GNATED FOR USE BY ADULT | NVATES
O THE JUSTICE SYSTEM WHEN THE FACI LI TY IS UTI LI ZED BY ADULT | NVATES;
AND

(I'l) THE RIGHT TO HAVE ACCESS TO A COUNSELOR WHO IS NOT AFFI LI ATED
WTH THE DIVISION FACILITY IN WH CH THE YOUTH RESI DES OR FROM WHI CH THE
YOUTH RECEI VES TREATMENT, TO HAVE ALLEGATI ONS OF M STREATMENT BY FACI LI -
TY STAFF PROVPTLY | NVESTI GATED AND TO HAVE A COWLETE RECORD OF THE
| NVESTI GATION AND THE DI SPOSI TION OF THE MATTER FI LED W TH THE COW S-
SIONER' S OFFI CE. A YOUTH SHALL BE | MMEDI ATELY REMOVED FROM A DI VI SI ON
FACILITY FOLLONNG A COWLAINT OF ABUSE OF THE YOUTH BY FACI LI TY STAFF
AND SUCH YOUTH SHALL NOT BE RETURNED TO THE FACI LI TY WHERE THE ABUSE WAS
ALLEGED TO HAVE OCCURRED UNLESS AND UNTIL THE COVPLAI NT IS | NVESTI GATED
AND THE CASE | S CLOSED W TH A FI NDI NG THAT THE ALLEGATI ONS OF ABUSE WERE
FALSE. | F ABUSE WAS FOUND TO HAVE OCCURRED, THE YOUTH SHALL BE PLACED
AT A DI FFERENT DI VI SION FACI LITY FOR THE DURATION OF HHS OR HER TIME IN
THE JUVEN LE JUSTI CE SYSTEM

S 4. This act shall take effect immediately.



