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STATE OF NEW YORK

4426
2009- 2010 Regul ar Sessi ons
I N SENATE
April 23, 2009

Introduced by Sen. O JOANSON -- read twi ce and ordered printed, and
when printed to be conmtted to the Cormittee on Judiciary

AN ACT to anend the general obligations law, in relation to obligations
of care of purveyors of food

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 9 of the general obligations law is anended by
adding a newtitle 3 to read as fol |l ows:
TI TLE 3
PURVEYORS OF FOCD
SECTI ON 9-301. SHORT TI TLE.
9-303. DEFI NI TI ONS.
9-305. PURVEYORS OF FOOD THAT COWPLY W TH THE APPLI CABLE STATE
AND FEDERAL LAWS.

S 9-301. SHORT TITLE. TH'S TI TLE SHALL BE KNOAN AND MAY BE CITED AS
THE " COMMONSENSE CONSUMPTI ON ACT".

S 9-303. DEFINITIONS. FOR THE PURPCSES OF THI S TI TLE:

1. "CLAIM SHALL MEAN ANY CLAI M BY OR ON BEHALF OF A NATURAL PERSON,
AS WELL AS ANY DERI VATI VE OR OTHER CLAI M ARI SI NG THEREFROM ASSERTED BY
OR ON BEHALF OF ANY OTHER PERSON.

2. " CGENERALLY KNOAN CONDI TI ON ALLEGEDLY CAUSED BY OR ALLEGEDLY LI KELY
TO RESULT FROM LONG TERM CONSUMPTI ON' SHALL MEAN A CONDI TI ON  GENERALLY
KNOWN TO RESULT OR LIKELY TO RESULT FROM THE CUMULATI VE EFFECT OF
CONSUMPTI ON, AND NOT FROM A SI NGLE | NSTANCE OF CONSUMPTI ON.

3. "KNOWN NG AND W LLFUL VI OLATI ON OF FEDERAL OR STATE LAW SHALL MEAN
THAT:

A. THE CONDUCT CONSTITUTING THE WVIOLATION WAS COW TTED W TH THE
| NTENT TO DECEI VE OR | NJURE CONSUMERS OR W TH ACTUAL KNOW.EDGE THAT SUCH
CONDUCT WAS | NJURI OQUS TO CONSUMERS; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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B. THE CONDUCT CONSTI TUTI NG THE VI CLATION WAS NOTI' REQUIRED BY THE
RULES, ORDERS, OR OTHER PRONOUNCEMENT OF, OR ANY LAW ADM NI STERED BY ANY
FEDERAL, STATE OR LOCAL AGENCY.

4. "OTHER PERSON' SHALL MEAN ANY | NDI VI DUAL, CORPORATI ON, LIM TED
LI ABI LI TY COMPANY, ASSCCI ATION, FIRM PARTNERSH P OR OTHER ENTITY,
I NCLUDI NG ANY GOVERNVENTAL ENTI TY.

S 9-305. PURVEYCRS OF FOOD THAT COVPLY W TH THE APPLI CABLE STATE AND
FEDERAL LAWS. 1. EXCEPT AS OTHERW SE PROVI DED I'N SUBDI VI SION TWO OF THI S
SECTI ON, A MANUFACTURER, PACKER, DI STRI BUTOR, CARRIER, HOLDER, SELLER
MARKETER OR ADVERTISER OF FOOD, AS DEFINED I N SECTION 201 (F) OF THE
FEDERAL FOOD DRUG AND COSMETIC ACT (21 U.S.C. 321 (F)), OR AN ASSQC -
ATION OF ONE OR MORE SUCH ENTITIES, SHALL NOT BE SUBJECT TO ANY Cl VI L
ACTI ON FOR ANY CLAIM ARI SING QUT OF WEIGAT GAIN, OBESITY, A HEALTH
CONDI TI ON  ASSOCI ATED WTH WEIGHT GAIN OR OBESITY, OR OTHER GENERALLY
KNOWN CONDI TI ON ALLEGEDLY CAUSED BY OR ALLEGEDLY LI KELY TO RESULT FROM
LONG- TERM CONSUMPTI ON OF FQOCD.

2. SUBDIVISION ONE OF THI'S SECTI ON SHALL NOT PRECLUDE A ClIVIL ACTI ON
WHERE THE CLAIM OF WEI GHT GAIN, OBESITY, HEALTH CONDI TION ASSOCI ATED
W TH WEI GHT GAIN OR OBESI TY, OR OTHER CGENERALLY KNOWN CONDI Tl ON ALLEGED-
LY CAUSED BY OR ALLEGEDLY LIKELY TO RESULT FROM LONG TERM CONSUMPTI ON OF
FOOD WHEN SUCH CLAI M

A. I NCLUDES AS AN ELEMENT OF THE CAUSE OF ACTI ON A MATERI AL VI OLATI ON
OF AN ADULTERATI ON OR M SBRANDI NG REQUI REMENT PRESCRI BED BY FEDERAL OR
STATE LAW OR REGULATI ON, AND THE CLAI MED | NJURY WAS PROXI MATELY CAUSED
BY SUCH VI OLATI ON; OR

B. IS BASED ON ANY OTHER MATERI AL VI OLATI ON OF FEDERAL OR STATE LAW
APPLI CABLE TO THE MANUFACTURI NG MARKETI NG DI STRI BUTI ON, ADVERTI SI NG,
LABELI NG OR SALE OF FOOD, PROVI DED THAT SUCH VI CLATI ON WAS KNOW NG AND
W LLFUL, AND THE CLAIMED INJURY WAS PROXI MATELY CAUSED BY SUCH
VI OLATI ON.

3. A I N ANY ACTI ON AUTHCORI ZED PURSUANT TO PARAGRAPH A OF SUBDI VI SI ON
T™WO OF TH'S SECTION, THE COVPLAI NT SHALL STATE W TH PARTI CULARI TY FOR
EACH DEFENDANT AND CAUSE OF ACTI ON THE FOLLOW NG

(1) THE PROVI SI ON OF FEDERAL OR STATE LAW RULE OR REGULATION THAT
ALLEGEDLY CREATED THE CAUSE OF ACTI ON;

(2) EACH ELEMENT OF THE CAUSE OF ACTI ON AND THE SPECI FI C FACTS ALLEGED
TO SATI SFY EACH ELEMENT OF THE CAUSE OF ACTI ON; AND

(3) THE SPEC FI C FACTS THAT ALLEGEDLY DEMONSTRATE THAT THE VI OLATI ON
OF THE PROVI SI ON OF FEDERAL OR STATE LAW RULE OR REGULATI ON PROXI MATELY
CAUSED ACTUAL I NJURY TO THE PLAI NTI FF.

B. I N ANY ACTI ON AUTHORI ZED PURSUANT TO PARAGRAPH B OF SUBDI VI SI ON TWO
OF TH S SECTI ON, THE COVPLAI NT SHALL COVPLY W TH THE PROVI SI ONS OF PARA-
GRAPH A OF THI S SUBDI VI SI ON AND THE COVPLAI NT COMMVENCI NG SUCH ACTI ON
SHALL STATE W TH PARTI CULARI TY FACTS SUFFI CI ENT TO SUPPORT A REASONABLE
| NFERENCE THAT THE VIOLATION WAS WTH |INTENT TO DECEIVE OR [|NJURE
CONSUMERS OR W TH THE ACTUAL KNOW.EDGE THAT SUCH VI OLATI ON WAS | NJURI QUS
TO CONSUMERS.

4. A IN ANY ACTI ON AUTHORI ZED PURSUANT TO SUBDI VI SION TWO OF THI S
SECTI ON, THE OBLI GATI ON OF ANY PARTY OR NON- PARTY TO MAKE DI SCLOSURES OF
ANY KI ND UNDER ANY APPLI CABLE LAW RULE OR ORDER, OR TO RESPOND TO
DI SCOVERY REQUESTS OF ANY KIND, AS WELL AS ALL PROCEEDI NGS UNRELATED TO
ADJUDI CATI NG A MOTI ON TO DI SM SS, SHALL BE STAYED PRIOR TO THE TI ME FOR
FILING A MOTION TO DI SM SS AND DURI NG THE PENDENCY OF ANY SUCH MOTI ON
UNLESS THE COURT FI NDS UPON MOTI ON OF ANY PARTY THAT A RESPONSE TO A
PARTI CULARI ZED DI SCOVERY REQUEST | S NECESSARY TO PRESERVE EVI DENCE.
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B. DURING THE PENDENCY OF ANY STAY OF DI SCOVERY PURSUANT TO THI S
SUBDI VI SI ON, THE RESPONSI BI LI TIES OF THE PARTIES WTH REGARD TO THE
TREATMENT OF ALL DOCUMENTS, DATA COWPI LATI ONS AND TANG BLE OBJECTS SHALL
BE GOVERNED BY THE PROVISIONS OF THE ClVIL PRACTI CE LAW AND RULES. A
PARTY AGCRI EVED BY THE FAI LURE OF AN OPPCSI NG PARTY TO COVPLY W TH THE
PROVI SI ONS OF THI S PARAGRAPH MAY SEEK THE APPLI CABLE REMEDI ES UNDER THE
Cl VI L PRACTI CE LAW AND RULES.

S 2. This act shall take effect imediately and shall apply to any
action or proceedi ng pending on such effective date, and to any action
or proceedi ng conmenced on or after the effective date of this act.



