Co~NOUITR~hWNE

STATE OF NEW YORK

4422
2009- 2010 Regul ar Sessi ons
I N SENATE
April 23, 2009

Introduced by Sen. O JOANSON -- read twi ce and ordered printed, and

when printed to be conmtted to the Cormittee on Comerce, Econonic
Devel opnment and Snal | Busi ness

AN ACT to anend the econom c devel opnment law, in relation to providing a

program to assist in the devel opnment of brownfield sites and certain
property and adjacent waters that are, or are suspected to be, contam
inated wi th hazardous wastes or hazardous substances; to anmend the
state finance law, in relation to establishing the environnmental rene-
diation indemification fund; to amend the environnental conservation
law, in relation to re-establishing the state superfund nanagenent
board; and to repeal section 27-1319 of the environnental conservation
|l aw rel ating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM

BLY, DO ENACT AS FOLLOWE:

Section 1. The econom c devel opnent |law is anended by adding a new

article 17 to read as foll ows:

ARTI CLE 17
DEVELOPMENT OF CONTAM NATED PROPERTY

SECTI ON 400. LEG SLATI VE FI NDI NGS AND DECLARATI ONS.

401. DEFI NI TI ONS.

402. DI'VISION OF DEVELOPMENT ASSI STANCE, ENVI RONMENTAL | NDEMNI -
FI CATI ON AND LAND USE CONTROL.

403. EXECUTI VE BOARD.

404. ESTABLI SHVENT OF A PLAN OF | NDEMNI FI CATI ON AND AN OFFI CE OF
| NDEWMNI FI CATI ON.

405. ENVI RONMENTAL REMEDI ATI ON PRQJIECTS PURSUANT TO THI'S ARTI -
CLE

406. CRI TERI A OF PROGRAM OF | NDEWNI FI CATI ON.

407. APPLI CATI ON OF | NDEMNI FI CATI ON AND LAND USE CONTROLS.

408. COSTS OF | NDEMNI FI CATI ON

409. RESPONSI Bl LI TY OF RESPONSI BLE PARTI ES.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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410. LIABILITY LI M TATI ON AND | NDEWNI FI CATI ON.

411. CHANGE OF USE.

412. CONTI NUATI ON OF THE STATE SUPERFUND NMANAGEMENT BQOARD.
413. COST OF DEMOLI TI ON OF STRUCTURES ON VARI QUS SI TES.
414. | NDEMNI FI CATI ON FOR RESPONSI BLE DEVELOPER.

415. MJUNI CI PALI TY PARTI Cl PATI ON.

S 400. LEG SLATIVE FI NDI NGS AND DECLARATI ONS. THE LEG SLATURE FI NDS
THAT THE ECONOM C DEVELOPMENT OF THE STATE AND I TS VARI QUS SUBDI VI SI ONS
IS SERIOUSLY | MPAIRED BY THE PRESENCE OF PROPERTIES THAT ARE, OR ARE
SUSPECTED OF BEI NG, CONTAM NATED W TH HAZARDOUS WASTES OR SUBSTANCES,
| NCLUDI NG PROPERTIES THAT ARE COMMONLY KNOWN AS BROWNFI ELD SI TES. THE
LEG SLATURE FI NDS THAT MANY OF THESE SI TES, WH LE LOCATED | N AREAS THAT
WERE USED FOR [INDUSTRIAL OR OTHER PURPOSES WHERE CONTAM NATES WERE
EMPLOYED OR USED ON SUCH SI TES FOR MANUFACTURI NG AGRI CULTURAL OR STOR-
AGE PURPCSES, ARE ALSO SI TES THAT WOULD BE | DEAL FOR THE LOCATI ON OF NEW
| NDUSTRI AL, MANUFACTURI NG, ~ SERVI CE, STORAGE, RESIDENTI AL PRQJECTS OR
OTHER PURPOSES BECAUSE OF THEI R LOCATI ON, | NCLUDI NG THE CLOSE PROXIM TY
OF TRANSPORTATI ON, WATER, POWNER RESOURCES OR OTHER EXI STI NG | NFRASTRUC-
TURE.

THE LEQ SLATURE FURTHER FI NDS THAT OMERS OF SUCH PROPERTI ES OR PGSSI -
BLE DEVELOPERS, | NCLUDI NG MUNI CI PALI TI ES, ARE FAI LI NG TO UTI LI ZE, DEVEL-
OP OR REDEVELCOP SUCH PROPERTI ES QUT OF FEAR THAT THE OMERSH P OF ANY
SUCH PROPERTIES M GHT FORCE UPON THEM EXTENSI VE COSTS, NOT ONLY FOR
REMEDI ATI NG SUCH PROPERTI ES, BUT ALSO FROM PGSSI BLE EXPOSURE TO GOVERN-
MENTAL OR THI RD PARTY AND/ OR PRI VATE PARTY LAWSUI TS ARI SI NG FROM PRESENT
OR FUTURE CLAIMS OF | NJURY FROM CONTAM NATI ON ALLEGED TO BE ASSOCI ATED
W TH SUCH PROPERTI ES.

THE LEQ SLATURE FURTHER FI NDS THAT THE LCSS OF THE USE OF SUCH PROPER-
TIES HAS AN ADVERSE | MPACT UPON THE ABILITY O THE COVWUN TIES WHERE
SUCH PROPERTI ES ARE LOCATED TO ATTRACT ENTI TI ES THAT WOULD BRI NG EMPLOY-
MENT AND OTHER ECONOM C DEVELOPMENT BENEFI TS TO SUCH COMWMUNI TI ES. THE
LCSS OF THE USE OF THESE PROPERTI ES ALSO ADVERSELY | MPACTS THE TAX BASE
OF SUCH COWUNITIES, | MPAIRING THEIR ABILITY TO DELI VER THE MJNI Cl PAL
SERVI CES THEY ARE REQUI RED TO DELIVER. THE LEGQ SLATURE FURTHER FI NDS
THAT THE | MPAIRVENT OF SUCH LOCALITIES TO ATTRACT DEVELOPMENT AND
| NCREASE THEI R TAX BASE REQUI RES THEM TO SEEK FURTHER ASSI STANCE FROM
THE STATE WHICH | N TURN REDUCES THE STATE' S ABILITY TO FURTHER REDUCE
I TS TAX BURDEN AND I TS OMN ABI LITY TO ATTRACT MORE DEVELOPMENT W THI N
THE STATE GENERALLY.

THE LEGQ SLATURE ALSO FINDS THAT THE EARLI ER ANY PROBLEM OF CONTAM
I NATI ON OF PROPERTY W THI N THE STATE THAT M GHT OR M GHT BE SUSPECTED OF
ADVERSELY AFFECTI NG THE ENVI RONMVENT AND THE HEALTH OF THE PECPLE OF THI S
STATE | S | NVESTI GATED AND | F FOUND TO BE A FACT, REMEDI ATED, THE BETTER
IT WLL BE FOR THE HEALTH AND ENVI RONVENT OF THE PEOPLE W THI N OR VI S| T-
ING THIS STATE AND WLL ALSO PROVI DE A GREATER OPPORTUNI TY TO DEVELOP
SUCH PROPERTI ES, PROVI DE MORE WORK Cl RCUMSTANCES FOR THE PECPLE OF THI' S
STATE, AND ASSI ST GREATLY | N ECONOM C DEVELOPMENT, NOT MERELY OF THE
LOCALI TY WHERE SUCH PROPERTI ES HAVE BEEN DEVELOPED, BUT FOR THE STATE AS
A WHOLE.

THE LEQ SLATURE FI NDS THAT WHI LE THOSE WHO WOULD CLEAN UP AND DEVELOCP
SUCH PROPERTIES WANT TO BE ASSURED THAT THE COST THAT THEY W LL I NCUR
WLL BE LIMTED TO THE COST, |F ANY, OF REMEDI ATI NG THE PROPERTY, SUFFI -
Cl ENTLY TO PROTECT THE HEALTH AND THE ENVI RONMENT OF THE PECPLE OF THI S
STATE, TAKI NG | NTO CONSI DERATI ON THE PURPOSE FOR WHI CH THE PROPERTY W LL
BE USED, AND THAT |F THEY ENTER | NTO AN AGREEMENT W TH THE STATE TO DO
SUCH REMEDI ATI ON AND ADHERE TO THAT AGREEMENT THAT THEY WLL NOTI' BE
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SUBJECTED TO PAY FOR FURTHER REMEDI ATI ON | N THE FUTURE NOT REQUI RED BY
THE AGREEMENT OR THI S ARTI CLE OR TO BE SUBJECT TO LAWBUI TS BY THE STATE
OR ANYONE ELSE FOR CLAI M5 OF | NJURY FROM CONTAM NATI ON FROM SUCH PROPER-
TY EXCEPT CLAIMS FOR DAMAGES FROM THEI R OMN ACTI VI TI ES SUBSEQUENT TO
SUCH REMEDI ATI ON AND EXCEPT THAT NOTHING IN TH' S SECTION SHALL BAR
PRI VATE CLAI M5 AGAI NST A RESPONSI BLE PARTY FOR I NJURI ES CLAI MED TO HAVE
BEEN SUFFERED FROM CONTAM NATI ON FOR WHI CH SUCH PARTI ES WOULD HAVE BEEN
LI ABLE PRI OR TO SUCH CLEANUP.

THE LEQ SLATURE FURTHER FI NDS THAT THE ENVI RONMENTAL COVMUNI TY, ON THE
OTHER HAND, WANTS THE STATE, REGARDLESS OF THE | NTENDED USE OF THE PROP-
ERTY TO HAVE THE PROPERTY REMEDI ATED TO AS CLEAN A STANDARD AS PGCSSI BLE
PURSUANT TO PARAGRAPH D OF SUBDI VI SION FI VE OF SECTION 27-1313 OF THE
ENVI RONVENTAL CONSERVATI ON LAWAS | T EXI STED ON JANUARY FI RST, TWO THOU-
SAND NI NE, SO THAT SHOULD THE USE CHANCGE OR THE SCI ENTI FI CALLY ACCEPTA-
BLE LEVELS OF EXPOSURE TO CERTAI N TOXI C SUBSTANCES | NCREASE THAT SUCH
PROPERTI ES W LL NOT PRESENT A DANGER TO HEALTH AND ANY SUCH PROBLEM W LL
BE REMEDI ATED OR ELI M NATED.

THE LEG SLATURE FURTHER FI NDS THAT THE STANDARDS SET FOR THE CLEANUP
OF CONTAM NATI ON TODAY ARE BASED ON THE BEST SCI ENTI FI C ADVI CE CURRENTLY
AVAI LABLE BUT THAT NO ONE CAN PREDI CT WHAT SCI ENCE MAY TURN UP IN THE
FUTURE TO REQUI RE El THER THAT NEWY DI SCOVERED TOXI NS MJUST BE REMEDI ATED
OR CGREATER LEVELS OF REMEDI ATI ON OF VARI QUS TOXI NS MAY BE DI SCOVERED TO
BE NEEDED TO PROTECT HUVAN HEALTH AND THE ENVI RONMENT AND A SYSTEM OF
LAND USE CONTROLS TO MONI TOR SUCH EVENTUALI TI ES AND BE ABLE TO ADDRESS
SUCH EVENTUALI TI ES W THOUT REQUI RI NG DEVELOPERS OR OTHERS WHO ARE ACTI NG
IN GOOD FAI TH TO COWLY W TH THE REQUI REMENTS OF THE LAW TO BE PENALI ZED
FOR SUCH CHANGED CONDI Tl ONS.

THE LEGQ SLATURE THEREFORE, DETERM NES THAT IN ORDER TO ADVANCE THE
ECONOM C DEVELOPMENT OF TH'S STATE AND PROTECT THE HUMAN HEALTH AND
ENVI RONMENT OF THE PEOPLE OF THE STATE, A DIVISION OF DEVELOPMENT
ASSI STANCE, LAND USE CONTROLS AND ENVI RONMENTAL | NDEMNI FI CATI ON SHOULD
BE ESTABLI SHED W THI N THE DEPARTMENT TO | MPLEMENT A PROGRAM OF | NDEMWNI -
FI CATION FOR DEVELOPERS OF SUCH PROPERTI ES, AND | NDEMNI FI CATI ON OF THE
ENVI RONMVENTAL | NTEGRI TY OF SUCH PROPERTI ES, | NCLUDI NG OVERSI GHT OF LAND
USE CONTROLS.

S 401. DEFINITIONS. 1. "D VISI ON' SHALL MEAN THE DI VI SI ON OF DEVELOP-
MENT  ASSI STANCE, ENVI RONVENTAL | NDEWNI FI CATI ON AND LAND USE CONTRCL AS
ESTABLI SHED BY SECTI ON FOUR HUNDRED TWO OF THI S ARTI CLE.

2. "DEVELOPER' SHALL MEAN AN | NDI VI DUAL, A PARTNERSHI P, A CO PARTNER-
SHP, A LIMTED LIABILITY COWANY, A FOR PROFIT CORPORATION OR A
NOT- FOR- PROFI T CORPORATI ON OR A GOVERNMENTAL  ENTITY I NCLUDI NG MJNI CI -
PALI TI ES, AGENCI ES, AUTHORI TI ES OR OTHER PUBLI C CORPORATI ONS.

3. "OFFICE OF | NDEMNI FI CATI ON' SHALL MEAN THE OFFI CE OF | NDEMNI FI CA-
TI ON CREATED BY SECTI ON FOUR HUNDRED FOUR OF THI S ARTICLE AND SHALL
| NCLUDE ANY | NDEMNI FI CATI ON  COVPANY, | NSURANCE PROVI DER, CASUALTY OR
BONDI NG COMPANY ACTI NG ON BEHALF OF SUCH OFFI CE OF | NDEWNI FI CATI ON.

4. "LAND USE CONTROLS' SHALL MEAN ENG NEERI NG~ AND/ OR | NSTI TUTI ONAL
CONTRCLS (I NCLUDI NG DEED RESTRI CTI ONS) .

5. EXCEPT TO THE EXTENT | NCONSISTENT WTH TH S ARTI CLE, ALL DEFI -
NI TI ONS OF HAZARDOUS WASTE, HAZARDOUS SUBSTANCES, BROWNFI ELDS OR OTHER
DEFI NI TI ONS AFFECTING THE ENVI RONMENT OR AN ENVI RONVENTAL STANDARD
ESTABLI SHED | N THE ENVI RONVENTAL CONSERVATI ON LAWOR THE PUBLIC HEALTH
LAW NOW OR AS AMENDED FROM TI ME TO TI ME, OR THE RULES AND REGULATI ONS OF
THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON OR THE DEPARTMENT OF HEALTH
APPLI CABLE THERETO SHALL BE DEEMED TO APPLY TO THE MATTERS TO BE CONSI D-
ERED BY THE D VISION, EXCEPT THAT THE DI VI SION SHALL HAVE STANDI NG TO
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CHALLENGE ANY SUCH RULE OR REGULATI ON OF EI THER DEPARTMENT | N AN ADM N-
| STRATIVE HEARING [|IN SUCH DEPARTMENT PROVULGATI NG SUCH RULE OR REGU
LATION OR IN A COURT OF LAWAFTER A DETERM NATION I S MADE AS A RESULT OF
SUCH DEPARTMENTAL HEARI NG

S 402. DI VISI ON OF DEVELOPMENT ASSI STANCE, ENVI RONMENTAL | NDEMNI FI CA-
TI ON AND LAND USE CONTRQOL. THE COMM SSIONER, |IN CONCERT WTH THE
COW SSI ONER  OF ENVI RONMENTAL CONSERVATI ON, THE COWM SSI ONER OF HEALTH,
THE STATE COVPTROLLER AND THE DI RECTOR OF THE BUDGET, SHALL ESTABLI SH
WTH N THE DEPARTMENT, A DI VISION OF DEVELOPMENT ASSI STANCE, ENVI RON-
VENTAL | NDEWMNI FI CATI ON AND LAND USE CONTROL W TH AN EXECUTI VE DI RECTOR
AND SUCH OTHER PERSONNEL, FROM THE DEPARTMENT, THE DEPARTMENT OF ENVI -
RONMENTAL CONSERVATI ON, THE DEPARTMENT OF HEALTH, THE DEPARTMENT OF
AUDIT AND CONTROL AND THE DI VI SI ON OF THE BUDGET AS MAY BE REQUI RED TO
PERFORM THE DUTI ES OF THE Dl VI SI ON.

S 403. EXECUTI VE BOARD. THE DI VI SION SHALL HAVE AN EXECUTI VE BOARD
CONSI STI NG OF THE COWM SSI ONER, WHO SHALL ACT AS CHAI R, THE COWM SSI ONER
OF ENVI RONMENTAL CONSERVATI ON, THE COW SSI ONER OF HEALTH, THE STATE
COVMPTROLLER AND THE DI RECTOR OF THE BUDGET. EXCEPT AS MAY OTHERW SE BE
PROVIDED IN TH S ARTI CLE, EACH BOARD MEMBER SHALL HAVE AN EQUAL VOTE IN
ANY EXECUTI VE BOARD DECI SI ON.

S 404. ESTABLI SHVENT OF A PLAN OF | NDEMNI FI CATI ON AND AN OFFI CE OF
| NDEWNI FI CATI ON. THE DI VI SION SHALL HAVE AN OFFICE OF | NDEMNI FI CATI ON
AND ESTABLI SH A PLAN TO CARRY OUT THE | NDEMNI FI CATI ON PROVI SI ONS OF THI S
ARTI CLE. I N SO DO NG THE DI VI SI ON MAY CONTRACT OUT ONE OR MORE DUTI ES OF
THE OFFICE SUCH AS ACTUARI AL STUDI ES, RATE PRQIECTI ONS, | NSPECTI ON
PROGRAMS, AND CLAI Ms ADJUSTMENT W TH ONE OR MORE | NDEMNI FI CATI ON, | NSUR-
ANCE, CASUALTY OR BONDI NG COVPANI ES AUTHORI ZED TO DO BUSINESS |IN THE
STATE, AND WTH OFFICES IN THE STATE OR THE STATE | NSURANCE FUND, FOR
| TS PROGRAM CF | NDEMNI FI CATI ON OF ANY DEVELOPER I N ACCORDANCE W TH THE
TERMS OF TH'S ARTICLE THAT UNDERTAKES A PRQJIECT TO AND DOES REMEDI ATE
ANY PROPERTY I N THE STATE TO THE LEVEL REQUI RED BY THE STATE FOR THE
| NTENDED USE OF THE PROPERTY | N ACCORDANCE W TH A PLAN AGREED TO BY THE
DEPARTMENT, THE DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON AND THE DEPART-
MENT OF HEALTH.

S 405. ENVI RONVENTAL REMEDI ATI ON PRQJECTS PURSUANT TO THI S ARTI CLE. 1.
THE DI VI SION WTH THE APPROVAL OF THE EXECUTIVE BOARD, PROVIDED THE
COMWM SSI ONER  OF ENVI RONVENTAL  CONSERVATION  AND THE COW SSI ONER OF
HEALTH VOTE | N THE AFFI RVATI VE, MAY ENTER | NTO A CONTRACT WTH A DEVEL-
OPER TO UNDERTAKE AN ENVI RONMENTAL REMEDI ATI ON PRQJECT.

2. I N ADDI TION TO SUCH OTHER TERMS AND CONDI TI ONS AS THE DI VI SI ON VAY
DEEM APPROPRI ATE, SUCH CONTRACT SHALL PROVI DE AS FOLLOWE:

(A) AN ESTI MATE OF THE COST OF SUCH PROQJIECT AS DETERM NED BY THE DI VI -
SION, THE COW SSI ONER OF ENVI RONMENTAL CONSERVATI ON AND THE COWM SSI ON-
ER OF HEALTH,

(B) AN AGREEMENT BY THE DEVELOPER TO PROCEED EXPEDI TI QUSLY WTH AND
COVPLETE SUCH PRQIECT | N ACCORDANCE W TH SUCH AN AGREEMENT BY THE DEVEL-
OPER,

(© AN AGREEMENT BY THE DEVELOPER THAT | T SHALL PREPARE AND | MPLEMENT
A PUBLI C PARTI CI PATION PLAN PRIOR TO REMEDI AL ACTIVITIES UNDERTAKEN
PURSUANT TO THI'S SECTION. THE PLAN SHALL PROVI DE OPPORTUN TI ES FOR
EARLY, | NCLUSI VE PARTI Cl PATION PRIOR TO THE SELECTION OF A PREFERRED
COURSE OF ACTIQON, SHALL FAC LI TATE COWUNI CATI ON, | NCLUDI NG DI ALOGUE
AMONG THE DEVELOPER, THE MJUN Cl PALITY WHERE THE REMEDI ATION PRQIECT
SHALL TAKE PLACE, THE DIVISION AND THE | NTERESTED PUBLI C, AND SHALL
PROVI DE TI MELY AND ACCESSI BLE DI SCLOSURE OF | NFORVATION. AT A M N MM
THE DESIGN OF THE PLAN SHALL TAKE | NTO ACCOUNT THE SCOPE AND SCALE OF
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THE PROPOSED ENVI RONMENTAL REMEDI ATI ON PROJECT, LOCAL | NTEREST AND OTHER
RELEVANT FACTORS. THE PLAN SHALL ALSO PROVIDE FOR ADEQUATE PUBLIC
NOTICE OF THE AVAILABILITY OF A DRAFT REMEDI AL PLAN, A FORTY-FI VE DAY
PERI OD FOR SUBM SSI ON OF VWRI TTEN COMMENTS; A PUBLI C HEARI NG ON SUCH PLAN
I F SUBSTANTI VE | SSUES ARE RAI SED BY MEMBERS OF THE AFFECTED COVMUNI TY;
AND TECHNI CAL ASSI STANCE | F SO REQUESTED BY MEMBERS OF THE AFFECTED
COMVUNI TY. PROVI DED, HOWEVER, THAT THE REQUI REMENTS OF THI S PARAGRAPH
SHALL NOT APPLY TO | NTERI M REMEDI AL MEASURES UNDERTAKEN AS PART OF AN
ENVI RONVENTAL  REMEDI ATI ON PROJECT TO ADDRESS EMERGENCY SI TE CONDI Tl ONS.
I N SUCH | NSTANCE, THE DEPARTMENT OF ENVI RONMENTAL CONSERVATION OR THE
DEPARTMENT OF HEALTH OR SUCH PERSONS | MPLEMENTI NG THE | NTERI M REVEDI AL
MEASURE OR MAKI NG THE REQUEST SHALL CONDUCT PUBLI C PARTI CI PATI ON  ACTI V-
| TTES AS SUCH DEPARTMENTS OR THE DI VI S| ON DEEM NECESSARY AND APPROPRI ATE
UNDER SUCH Cl RCUMSTANCES;

(D) AN AGREEMENT BY THE DEVELOPER THAT I T SHALL PUT | NTO PLACE ANY
ENG NEERI NG ANDY OR | NSTI TUTI ONAL CONTROLS (I NCLUDI NG DEED RESTRI CTI ONS)
THAT THE DI VI SI ON, THE DEPARTMENT OF ENVI RONMVENTAL CONSERVATI ON AND THE
DEPARTMENT OF HEALTH MAY DEEM NECESSARY TO ALLOW THE CONTEMPLATED USE TO
PROCEED, THAT SUCH ENG NEERI NG ANDY OR | NSTI TUTI ONAL CONTROLS SHALL BE
BINDING ON SUCH DEVELOPER, ANY SUCCESSOR I N TI TLE, AND ANY LESSEES AND
THAT ANY SUCCESSORS | N TI TLE AND ANY LESSEES CANNOT CHALLENGE STATE OR
DI VI SI ON ENFORCEMENT OF SUCH CONTRCLS;

(E) IN THE EVENT THAT ENG NEERING CONTROLS AND/ OR | NSTI TUTI ONAL
CONTROLS ARE NECESSARY, THE DEVELOPER AND I TS SUCCESSORS I N Tl TLE SHALL
AGREE TO DEVELOP A PLAN APPROVED BY THE DI VI SION, WTH THE CONSENT OF
THE DEPARTMENT OF ENVI RONVENTAL CONSERVATION AND THE DEPARTMENT OF
HEALTH, VH CH ENSURES THAT SUCH ENG NEERING AND/ OR | NSTI TUTI ONAL
CONTROLS BE CONTI NUALLY MAI NTAI NED | N THE MANNER REQUI RED BY THE PLAN.
FAILURE TO | MPLEMENT SUCH PLAN OR MAI NTAI'N SUCH CONTROLS SHALL CONSTI -
TUTE A VI CLATI ON OF SUCH CONTRACT AND SHALL TERM NATE FOR THE DURATI ON
OF SUCH FAI LURE THE PROTECTI ON AFFORDED UNDER THI S ARTI CLE;

(F) IN THE EVENT THAT DEED RESTRI CTI ONS ARE REQUI RED, SUCH DEVELOCPER
SHALL AGREE TO CAUSE SUCH DEED RESTRI CTI ONS TO BE RECORDED AND | NDEXED
AS DECLARATIONS OF RESTRICTIONS I N THE OFFI CE OF THE RECORDI NG OFFI CER
OF THE COUNTY OR COUNTI ES WHERE THE REAL PROPERTY SUBJECT TO SUCH ENVI -
RONMENTAL REMEDI ATION PRQJECT IS LOCATED I N THE MANNER PRESCRI BED BY
ARTI CLE NI NE OF THE REAL PROPERTY LAW SUCH DECLARATI ON OF RESTRI CTI ON
SHALL CONTAIN THE NAME OF THE OWER OF THE SECTI ON, BLOCK, AND LOT
NUVBER OF SUCH PROPERTY; AND

(G A PROVI SI ON THAT EXEMPTS A DEVELOPER AND ANY SUCCESSOR IN TITLE
FROM THE REQUI REMENT TO OBTAIN ANY STATE OR LOCAL PERM T OR OTHER
AUTHORI ZATI ON FOR ANY ACTI VI TY NEEDED TO | MPLEMENT SUCH PRQIECT THAT IS
CONDUCTED ON THE REAL PROPERTY SUBJECT TO SUCH PRQJIECT SO LONG AS THE
ACTIVITY |'S CONDUCTED I N A MANNER WH CH SATI SFI ES ALL SUBSTANTI VE TECH
NI CAL REQUI REMENTS APPLI CABLE TO LI KE ACTI VI TY CONDUCTED PURSUANT TO A
PERM T.

S 406. CRITERIA OF PROGRAM OF | NDEWMNI FI CATI ON. THE PROGRAM COF | NDEMNI -
FI CATI ON FOR ANY DEVELOPER SHALL BE THAT THE DEVELOPER UNDERTAKES TO AND
DCES REMEDI ATE ANY PROPERTY TO THE ENVI RONMVENTAL REQUI REMENTS FOR THE
I NTENDED USE OF THE PROPERTY |IN ACCORDANCE WTH THE PLAN, WHICH I S
PROTECTI VE OF HUVAN HEALTH AND THE ENVI RONVENT, AGREED TO BY THE DEPART-
MENT, DI VI SION, DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON AND DEPARTMENT
OF HEALTH.

S 407. APPLI CATI ON OF | NDEMNI FI CATI ON AND LAND USE CONTROLS. 1. IF THE
PLAN OF REMEDIATION IS LESS THAN ONE OF COVPLETE REMEDI ATI ON AND ANY
LAND USE CONTRCLS ARE REQUI RED, IN ADDI TION TO ANY OIHER PONERS THE
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DEPARTMENT, THE DI VI SI ON, THE DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON
OR THE DEPARTMENT OF HEALTH MAY POSSESS BY OPERATION OF LAW THE DI VI -
SION OR [|ITS OFFICE OF | NDEMNI FI CATI ON SHALL HAVE THE RI GHT AND SHALL
MAKE AT LEAST ONE ANNUAL ANNGOUNCED | NSPECTI ON AND ONE ANNUAL UNANNOUNCED
I NSPECTI ON OF SUCH PROPERTY TO EVALUATE THE EFFECTI VENESS OF SUCH LAND
USE CONTROLS AND MAY | NSPECT SUCH LAND USE CONTROLS AT ANY OTHER TI ME AS
| T DEEMS NECESSARY. | N THE EVENT SUCH CONTROLS ARE NOT' WORKING OR FOR
ANY OTHER REASON THE REMEDI ATION IS NOT EFFECTI VE AS SET FORTH I N THE
AGREEMENT BETWEEN THE DEVELOPER AND THE DIVISION, THE STATE SHALL
REQUI RE THE DEVELOPER (UNLESS OTHERW SE | NDEWNI FI ED PURSUANT TO SECTI ON
FOUR HUNDRED TEN OF THI S ARTICLE), OR IF THE DEVELCOPER | S NOT RESPONSI -
BLE FOR THE FAILURE OF SUCH CONTROLS BECAUSE OF THE ACT OF A THIRD
PARTY, THEN SUCH RESPONSI BLE TH RD PARTY TO REMEDI ATE THE PROPERTY, AND
| F THE DEVELOPER WHO IS NOT | NDEMNI FI ED PURSUANT TO THI S ARTI CLE OR THE
TH RD PARTY RESPONSI BLE FOR THE FAI LURE OF SUCH CONTRCLS AND FURTHER
CONTAM NATI ON FAI' LS OR REFUSES TO CORRECT THE LAND USE CONTROL AND REME-
DI ATE THE PROPERTY WTHIN THE TIME LIMT SET BY THE DI VI SI ON, THE DI VI -
SION SHALL REFER THE MATTER TO THE DEPARTMENT OF ENVI RONVENTAL CONSERVA-
TI ON AND THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON SHALL | MVEDI ATELY
UNDERTAKE TO REMEDI ATE THE PROPERTY PURSUANT TO SECTI ON 27-1313 OF THE
ENVI RONVENTAL CONSERVATI ON LAWW TH | TS STAFF AND I TS STANDBY CONTRAC
TORS FOR SUCH REMEDI ATI ON WORK, AND THE COST OF SUCH WORK | NCLUDI NG THE
DEPARTMENT' S OVERSI GHT AND MANAGEMENT SHALL BE PAI D FROM THE | NDEWNI FI -
CATION FUND PROVIDED BY TH S ARTI CLE; PROVI DED, HOWEVER THAT THE LEVEL
OF CLEAN UP SHALL BE THE LEVEL REQUI RED FOR PURPCSE OF THE USE OF THE
PROPERTY PURSUANT TO THE AGREEMENT BETWEEN THE DEVELOPER AND THE DI VI -
SI ON MADE PURSUANT TO THI S ARTI CLE AND NOT' THE LEVEL REQUI RED BY PARA-
GRAPH D OF SUBDIVISION FIVE OF SECTION 27-1313 OF THE ENVI RONMENTAL
CONSERVATI ON LAW AS | T EXI STED ON JANUARY FI RST, TWO THOUSAND NI NE. THE
COST OF CORRECTI NG THE LAND USE CONTRCLS AND REMEDI ATION | F DONE  PURSU-
ANT TO TH'S SECTION SHALL BE A CHARGE AGAI NST THE PARTY CAUSI NG SUCH
PROBLEM UNLESS OTHERW SE | NDEMNI FI ED UNDER THI S ARTI CLE AND THE STATE ON
BEHALF OF THE | NDEMNI FI CATI ON FUND MAY | NSTI TUTE A CLAIM OR CAUSE OF
ACTI ON  FOR PAYMENT AGAI NST SUCH DEVELOPER OR PARTY I N THE SUPREME COURT
OF TH S STATE FOR RECOVERY OF SUCH COSTS FROM SUCH PARTY.

2. |F THE PLAN OF REMEDI ATION | S ONE THAT REQUI RES COWPLETE REMEDI -
ATION OR OTHERW SE | S NOT SUBJECT TO LAND USE CONTROL REQUI REMENTS, THE
OFFI CE OF | NDEWNI FI CATI ON SHALL HAVE THE RI GHT AND THE DUTY TO | NSPECT
SUCH PROPERTY FROM TIME TO TI ME TO OBSERVE AND REPORT | F THERE ARE ANY
CHANGE OF CONDI TI ONS THAT REQUI RE REMEDI ATI ON. | F THE REPORT FINDS THAT
BECAUSE OF CHANGED CONDI TIONS FURTHER REMEDI ATION IS NEEDED AND THE
DEVELOPER OR I TS SUCCESSOR IN TITLE I'S | NDEMNI FI ED UNDER THI' S ARTI CLE,
THE OFFI CE OF | NDEMNI FI CATI ON SHALL NOTI FY SUCH PARTY AND THE DEPARTMENT
OF ENVI RONVENTAL CONSERVATI ON, THE DEPARTMENT OF HEALTH AND THE DI VI SI ON
AND ENTER | NTO AN AGREEMENT W TH THE DEVELOPER OR THE SUCCESSOR | N TI TLE
TO REMEDI ATE SUCH PROPERTY THROUGH THE DEPARTMENT OF ENVI RONMENTAL
CONSERVATI ON'S STANDBY CONTRACTORS AT THE EXPENSE OF THE OFFICE OF
| NDEWNI FI CATI ON. | F THE CONTAM NATI ON WAS THE RESULT OF THE ACTS OF THE
DEVELOPER OR I TS SUCCESSOR | N | NTEREST AFTER THE REMEDI ATI ON PRQIECT
COVERED BY THE AGREEMENT BETWEEN THE DEVELOPER AND THE DI VI SION AND | S
NOT' COVERED BY THE | NDEMNI FI CATI ON SET FORTH IN THIS ARTICLE THEN THE
COST OF SUCH A REMEDI ATI ON SHALL BE BORNE BY THE RESPONSI BLE PARTY.

S 408. COSTS OF | NDEWMNI FI CATI ON. TO DEFRAY THE COST OF | NDEMNI FI CA-
TI ON, AN ACTUARI AL STUDY SHALL BE MADE BY THE OFFI CE OF | NDEWNI FI CATI ON
AND A SURCHARGE SHALL BE ADDED TO THE COST OF THE REMEDI ATI ON I N THE
AGREEMENT REFERRED TO I N SECTION FOUR HUNDRED FIVE OF TH S ARTICLE.
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SUCH SURCHARGE MAY BE IN THE FORM OF A ONE TI ME LUMP SUM PAYMENT OR A
YEARLY PAYMENT AS DETERM NED BY THE EXECUTI VE BOARD. THE MONIES FROM
SUCH SURCHARGE SHALL BE PLACED I N THE ENVI RONVENTAL REMEDI ATI ON | NDEMNI -
FI CATI ON FUND ESTABLI SHED PURSUANT TO SECTI ON NI NETY- NI NE- Q OF THE STATE
FI NANCE LAW AND MAY BE | NVESTED AND REI NVESTED PURSUANT TO THE LAWS OF
TH' S STATE TO BU LD A FUND ACTUARI ALLY SUFFI CI ENT TO COVER THE ANTI G
| PATED NEEDS OF SUCH FUND. THE EXECUTI VE BOARD MAY FROM TI ME TO TI ME
ADJUST SUCH SURCHARGE | N ACCORDANCE W TH ANY CHANGED CONDI TI ONS, AND THE
STATE MAY FROM TI ME TO TI ME THROUGH | TS BUDGETARY PROCESS MAKE APPROPRI -
ATIONS TO THE FUND TO MAI NTAIN THE FUND S | NTEGRI TY.

S 409. RESPONSI BI LI TY OF RESPONSI BLE PARTI ES. NOTHING IN THI' S ARTI CLE
SHALL RELIEVE A RESPONSI BLE PARTY FROM THE COST OF REMEDI ATI ON EXCEPT
THAT THE EXECUTI VE BOARD MAY COVPROM SE ANY CLAIM ON ADVI CE OF COUNSEL
FOR GOOD AND SUFFICI ENT REASQON, SUCH AS FUTI LI TY OF RECOVERY OR DECI -
SIONS AS TO THE STRENGTH OR WEAKNESS OF EACH | NDI VI DUAL CASE. THE EXECU-
TI VE BOARD MAY ALSO FOR GOOD AND SUFFI CI ENT REASONS RELIEVE A MIN Cl -
PALITY FROM ALL OR A PART OF SUCH COSTS. SHOULD THE MUNI Cl PALI TY SELL
SUCH PROPERTY, THE BOARD NMAY REQUI RE THE PAYMENT TO THE STATE OF SUCH
AMOUNT AS | T DEEMS FEASI BLE TO OFFSET THE COST OF REMEDI ATI ON, THE VALUE
OF THE PROPERTY AND THE ADDED VALUE OF THE POTENTI AL ECONOM C DEVELOP-
MENT. NOTHI NG IN THI S ARTI CLE SHALL RELI EVE A RESPONSI BLE PARTY THAT HAS
NOT CONTRI BUTED TO THE COST OF REMEDI ATI ON FROM AN ACTI ON BY THE RESPON-
SI BLE PARTY OR PARTI ES THAT HAVE PAI D FOR SUCH REMEDI ATI ON FOR THE EQUI -
TABLE SHARE SUCH PARTY SHOULD HAVE PAID AND SUCH PARTY SHALL NOTI BE
ACCORDED | NDEMNI FI CATION UNDER THIS ARTICLE OR THE | NDEWNI FI CATI ON
AGREEMENT W TH THE DEVELOPERS THAT HAVE PAI D FOR THE REMEDI ATI ON OF SUCH
PROPERTY.

S 410. LIABILITY LIM TATION AND | NDEMNI FI CATION. 1. (A) NOTW THSTAND-
I NG ANY OTHER PROVI SI ON OF LAW AND EXCEPT AS PROVI DED I N SUBDI VI SI ON TWO
OF TH'S SECTI ON AND I N PARAGRAPH (E) OF SUBDI VI SI ON TWO OF SECTI ON FOUR
HUNDRED FI VE OF THI S ARTI CLE, THE FOLLOW NG SHALL NOT BE LI ABLE TO THE
STATE UPON ANY STATUTORY OR COVMON LAW CAUSE OF ACTI ON, OR TO ANY PERSON
UPON STATUTORY CAUSE OF ACTION ARISING OJI OF THE PRESENCE OF ANY
HAZARDOUS SUBSTANCE | N OR ON PROPERTY AT ANY TI ME BEFORE THE EFFECTI VE
DATE OF A CONTRACT ENTERED | NTO PURSUANT TO THI S ARTI CLE:

(1) A DEVELOPER WHO HAS ENTERED | NTO AN AGREEMENT W TH THE DI VI SION TO
UNDERTAKE AND HAS UNDERTAKEN AN ENVI RONMENTAL REMEDI ATl ON PRQIECT PURSU-
ANT TO TH'S ARTICLE AND HAS COWPLI ED W TH THE TERMS AND CONDI TI ONS OF
THE AGREEMENT PROVI DED THAT THE DEVELOPER DI D NOT GENERATE, ARRANGE FOR,
TRANSPORT FOR DI SPCSAL OF ANY HAZARDOUS SUBSTANCE LOCATED AT SUCH PROP-
ERTY AND DD NOI' OWN SUCH PROPERTY DURI NG ANY SUCH TI ME WHEN PROPERTY
WAS CONTAM NATED; AND

(I'l') A SUCCESSOR IN TITLE TO THE REAL PROPERTY SUBJECT TO SUCH
PRQIECT; ANY LESSEE OF SUCH PROPERTY; AND ANY PERSON THAT PROVI DES
FI NANCI NG TO SUCH DEVELOPER RELATI VE TO THE REMEDI ATI ON, RESTORATI ON, OR
REDEVELOPMENT OF SUCH PROPERTY, PROVI DED THAT SUCH SUCCESSOR [N TI TLE,
LESSEE, OR LENDER DI D NOT GENERATE, ARRANGE FOR, TRANSPCRT, OR DI SPCSE,
AND DI D NOT CAUSE THE GENERATI ON, ARRANGEMENT FOR, TRANSPORTATI ON, OR
DI SPOSAL OF ANY HAZARDOUS SUBSTANCE LOCATED AT SUCH PROPERTY, AND DI D
NOT OAN SUCH PROPERTY DURI NG ANY SUCH TI ME WHEN PROPERTY WAS CONTAM
| NATED.

(B) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S ARTI CLE, ANY PERSON
SEEKI NG THE BENEFI T OF THI' S SUBDI VI SI ON SHALL BEAR THE BURDEN OF PROVI NG
THAT A CAUSE OF ACTION, OR ANY PART THEREOF, IS ATTRI BUTABLE SOLELY TO
HAZARDOUS SUBSTANCES PRESENT |N OR ON SUCH PARCEL BEFORE THE EFFECTI VE
DATE OF SUCH CONTRACT.
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2. SUBDIVISION ONE OF THI S SECTI ON SHALL NOT APPLY TO RELIEVE ANY
DEVELOPER, SUCCESSOR | N Tl TLE, LESSEE OR LENDER FROM LI ABI LI TY ARI SI NG
FROM

(A) FAILING TO | MPLEMENT SUCH PRQJECT TO THE DI VI SI ON, THE DEPARTMENT
OF ENVI RONVENTAL CONSERVATI ON AND THE DEPARTMENT OF HEALTH S  SATI SFAC-
TION OR FAILING TO COWLY WTH THE TERMS AND CONDI TI ONS OF THE CONTRACT;

(B) FRAUDULENTLY DEMONSTRATI NG THE CLEANUP LEVELS IDENTIFIED IN OR TO
BE | DENTI FI ED | N ACCORDANCE W TH SUCH PRQJECT WERE REACHED,

(© CAUSI NG THE RELEASE OR THREAT OF RELEASE AT THE PROPERTY SUBJECT
TO SUCH PRQIECT OF ANY HAZARDOUS SUBSTANCE AFTER THE EFFECTI VE DATE OF
SUCH CONTRACT; OR

(D) CHANG NG SUCH PROPERTY' S USE FROM THE | NTENDED USE AS | DENTI FI ED
IN THE CONTRACT PURSUANT TO TH' S ARTICLE TO A USE REQUI RI NG A LOVER
LEVEL OF RESI DUAL CONTAM NATI ON UNLESS THE ADDI TI ONAL REMEDI AL  ACTI V-
| TTES ARE UNDERTAKEN VWH CH SHALL MEET THE SAME STANDARD FOR PROTECTI ON
OF HUVAN HEALTH AND THE ENVI RONMENT THAT APPLIES TO REMEDI AL ACTI ONS
UNDERTAKEN PURSUANT TO THE | NTENDED USE OF THE PROPERTY AS AGREED TO BY
THE DI VI SI ON, THE DEPARTMENT OF ENVI RONMENTAL CONSERVATION AND THE
DEPARTMENT OF HEALTH SO THAT SUCH USE CAN BE | MPLEMENTED W TH SUFFI CI ENT
PROTECTI ON OF PUBLI C HEALTH AND THE ENVI RONMENT.

3. THE OFFICE OF | NDEMNI FI CATI ON SHALL | NDEMNI FY AND SAVE HARMLESS,
THE DEVELOPER, ANY SUCCESSOR IN Tl TLE, LESSEE, OR LENDER |IDENTIFIED IN
PARAGRAPH (A) OF SUBDIVISION ONE OF THI'S SECTION I N THE AMOUNT OF ANY
JUDGVENT, OR SETTLEMENT, OBTAI NED AGAI NST SUCH DEVELOPER, SUCCESSOR I[N
TI TLE, LESSEE OR LENDER I N ANY COURT FOR ANY COVMON LAW CAUSE OF ACTI ON
ARI SI NG QUT OF THE PRESENCE OF ANY HAZARDOUS SUBSTANCE IN OR ON SUCH
PROPERTY AND IS THE SUBJECT OF THE AGREEMENT BETWEEN THE DEVELOPER AND
THE DI VI SI ON AT ANYTI VE BEFORE THE EFFECTI VE DATE OF A CONTRACT ENTERED
INTO PURSUANT TO TH' S ARTICLE. SUCH DEVELOPER, SUCCESSOR I N TI TLE,
LESSEE OR LENDER SHALL BE ENTITLED TO LEGAL REPRESENTATION TO BE
PROVI DED BY, OR THE COST OF WHI CH SHALL BE PAID FOR BY, THE OFFI CE OF
| NDEMNI FI CATI ON AS SUCH OFFI CE SHALL DETERM NE PROVI DED SUCH DETERM -
NATI ON OF SUCH REPRESENTATION SHALL BE CONSI STENT WTH THE CODE OF
PROFESSI ONAL RESPONSI Bl LI TY APPLI CABLE TO LEGAL REPRESENTATION IN TH' S
STATE AND ANY SETTLEMENT OF SUCH AN ACTION SHALL BE SUBJECT TO THE
APPROVAL OF THE DI VI SI ON, THE DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON
AND THE DEPARTMENT OF HEALTH AS TO FORM AND AMOUNT, AND THI S SUBDI VI SI ON
SHALL NOT' APPLY TO ANY SETTLEMENT OF ANY SUCH ACTI ON VWH CH HAS NOT
RECEI VED SUCH APPROVAL.

4. THE DEVELOPER AND ANY SUCCESSOR I N TI TLE SHALL | MPLEMENT AN ENVI -
RONMENTAL  SAVPLI NG PROGRAM APPROVED BY THE DI VI SI ON AND THE DEPARTNMENT
OF ENVI RONVENTAL CONSERVATI ON AND THE DEPARTMENT OF HEALTH AND, IN THE
EVENT THAT CONDI TI ONS ON SUCH PROPERTY ARE NOT SUFFI CI ENTLY PROTECTI VE
OF HUVAN HEALTH FOR I TS CURRENT USE DUE TO ENVI RONVENTAL CONDI TI ONS
RELATED TO THE PROPERTY SUBJECT TO SUCH PROIECT THAT WERE UNKNOWN TO THE
D VISION, THE DEPARTMENT OF ENVI RONVENTAL CONSERVATI ON AND THE DEPART-
MENT OF HEALTH AS OF THE EFFECTI VE DATE OF SUCH CONTRACT OR DUE TO
I NFORVATI ON RECEI VED | N WHOLE OR I N PART AFTER THE DI VI SI ON, THE DEPART-
MENT OF ENVI RONVENTAL CONSERVATI ON AND THE DEPARTMENT OF HEALTH APPROVAL
OF SUCH PROIECT FI NAL ENG NEERI NG REPCORT AND CERTI FI CATI ON, SHALL TAKE
SUCH EMERGENCY MEASURES THAT ARE NECESSARY TO MAINTAIN SUFFI Cl ENT
PROTECTION OF HUVAN HEALTH FOR SUCH PROPERTY' S CURRENT USE UNTI L SUCH
CONDI TI ONS ARE ADDRESSED;, AND THE OFFI CE OF REMEDI ATI ON SHALL TAKE SUCH
MEASURES AS | T MAY DETERM NE THROUGH THE DEPARTMENT OF ENVI RONVENTAL
CONSERVATI ON AND | TS STANDBY CONTRACTORS TO RETURN SUCH PROPERTY TO
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CONDI TI ONS  SUFFI Cl ENTLY PROTECTI VE OF HUVAN HEALTH AND THE COST OF SUCH
WORK SHALL BE PAI D BY THE OFFI CE OF | NDEMNI FI CATI ON.

5. | N ADDI TION TO ANY OTHER PONERS THE DEPARTMENT MAY HAVE, THE DI VI -
SI ON, THE DEPARTMENT OF ENVI RONMENTAL CONSERVATI ON AND THE DEPARTMENT OF
HEALTH SHALL HAVE THE AUTHORI TY TO PERI ODI CALLY | NSPECT EACH PRQIECT
SITE TO ENSURE THAT THE USE OF THE PROPERTY COWPLI ES WTH THE TERMS AND
CONDI TI ONS OF THE CONTRACT.

S 411. CHANGE OF USE. 1. AT LEAST SI XTY DAYS BEFORE THE START OF PHYS-
| CAL ALTERATI ON OR CONSTRUCTI ON CONSTI TUTI NG A CHANGE OF SUCH AT A PROP-
ERTY REMEDI ATED UNDER AN ENVI RONMENTAL REMEDI ATI ON AGREEMENT OR PRQJECT,
OR AT LEAST SI XTY DAYS BEFORE A CHANGE OF USE AT SUCH A PROPERTY NOT
I NVOLVI NG ANY PHYSI CAL ALTERATI ON OR CONSTRUCTI ON, AS THE CASE MAY BE,
THE PERSON PROPCSI NG TO MAKE A CHANGE OF USE SHALL PROVIDE WRI TTEN
NOTI FI CATION  TO THE DI VI SI ON, THE DEPARTMENT OF ENVI RONMENTAL CONSERVA-
TI ON, THE DEPARTMENT OF HEALTH AND THE CLERKS OF THE COUNTY AND OTHER
MUNI CI PALI TIES I N WH CH SUCH PROPERTY | S LOCATED.

2. NO PERSON SHALL ENGAGE |IN ANY ACTIVITY AT A PROPERTY REMEDI ATED
UNDER AN ENVI RONVENTAL REMEDI ATI ON PRQJECT THAT IS NOT'  CONSI STENT W TH
RESTRI CTI ONS PLACED UPON THE USE OF THE PROPERTY, OR THAT WLL, OR THAT
REASONABLY |'S ANTI Cl PATED TO PREVENT OR | NTERFERE SI GNI FI CANTLY WTH A
PROPOSED, ONGO NG OR COWPLETED PRQJECT; OR EXPOSE THE PUBLI C HEALTH OR
THE ENVI RONMENT TO A SI GNI FI CANTLY | NCREASED THREAT OF HARM DONE OR
DAVMAGE AT SUCH PROPERTY. IF THE DI VI SI ON TOGETHER W TH THE COVWM SSI ONER
OF ENVI RONVENTAL CONSERVATI ON AND THE COWM SSI ONER OF HEALTH DETERM NE
THAT A PROPOSED CHANGE OF USE |'S PROH BI TED PURSUANT TO THIS SECTION, |IT
SHALL, WTH N FORTY-FIVE DAYS AFTER RECEIPT OF THE COMPLETE NOTI CE
REQUI RED BY THI S SECTI ON, PROVI DE THE PERSON G VING SUCH NOTICE WTH A
VWRI TTEN DETERM NATI ON THAT SUCH CHANGE OF USE W LL NOT BE AUTHORI ZED,
TOGETHER W TH THE REASONS FOR SUCH DETERM NATI ON.

3. FOR THE PURPCSES OF THI S SECTI ON:

(A) "CHANGE OF USE"'" MEANS THE TRANSFER OF TITLE TO ALL OR PART OF
PROPERTY SUBJECT TO AN ENVI RONMENTAL REMEDI ATI ON AGREEMENT W TH THE
DI VI SI ON, THE ERECTI ON OF ANY STRUCTURE ON SUCH PROPERTY, THE PAVING OF
SUCH PROPERTY FOR USE AS A ROADVWAY COR PARKI NG LOT, AND THE CREATION CF A
PARK OR OTHER PUBLI C OR PRI VATE RECREATI ONAL FACI LI TY ON SUCH PROPERTY,
OR ANY ACTIVITY THAT IS LI KELY TO DI SRUPT OR EXPCSE HAZARDOUS SUBSTANCES
OR TO | NCREASE DI RECT HUMAN EXPOSURE; OR ANY OTHER CONDUCT THAT WLL OR
MAY TEND TO SI GNI FI CANTLY | NTERFERE W TH AN ONGO NG OR COVPLETED ENVI -
RONMENTAL REMEDI ATI ON PRQIECT; AND

(B) "COVWPLETE NOTI CE" MEANS A NOTICE THAT ADEQUATELY APPRISES THE
DI VI SI ON AND THE EXECUTI VE BOARD OF THE CONTEMPLATED PHYSI CAL ALTERATI ON
OF THE PROPERTY AND HOW SUCH ALTERATION MAY AFFECT THE PROPERTY' S
PROPOSED, ONGO NG, OR COVPLETED REMEDI ATION, OR OF THE PROPOSED NEW
OMER S ABILITY TO | MPLEVMENT THE ENG NEERI NG AND | NSTI TUTI ONAL CONTROLS
ASSCCI ATED W TH THE PROPERTY' S REMEDI ATI ON.

S 412. CONTI NUATI ON OF THE STATE SUPERFUND MANAGEMENT BOARD. THE STATE
SUPERFUND MANAGEMENT BOARD, CREATED PURSUANT TO SECTI ON 27-1319 OF THE
ENVI RONMVENTAL CONSERVATI ON LAW SHALL BE CONTI NUED AS THE ADVI SORY BOARD
TO THE DIVISION AND THE COMM SSI ONER SHALL BE AN EX OFFI Cl O MEMBER OF
SUCH BOARD VWHEN I T MEETS TO ADVI SE THE DI VI SI ON.

S 413. COST OF DEMOLI TI ON OF STRUCTURES ON VARI QUS SI TES. I N THE EVENT
THAT THE SURCHARGE RECEI PTS REFERRED TO I N SECTI ON FOUR HUNDRED EI GHT OF
TH' S ARTI CLE SHALL EXCEED THE ACTUARI AL ESTI MATES OF FUTURE COSTS OF THE
| NDEWNI FI CATI ON PROCESS, OR BECAUSE OF OTHER DEVELOPMENTAL OPPCRTU-
NI TIES, SUCH MONIES MAY BE AUTHORI ZED BY THE DI VI SION TO BE USED FOR
DEMCLI TI ON OF STRUCTURES ON THE SI TES COVERED BY THI' S ARTI CLE, | NCLUDI NG
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ANY DEFI NED AS BROWNFI ELDS, EVEN THOUGH SUCH STRUCTURES MAY NOT I N AND
O THEMSELVES BE THE SOURCE OF CONTAM NATION OR BE REQUI RED TO BE
REMOVED TO GET AT THE SOURCE OF SUCH CONTAM NATI ON.

S 414. | NDEMNI FI CATI ON FOR RESPONSI BLE DEVELOPER.  NOTW THSTANDI NG ANY
CONTRARY OR | NCONSI STENT PROVI SION OF THI S ARTI CLE, | F A DEVELOPER WHO
WAS A RESPONSI BLE PARTY FOR THE CONTAM NATI ON OF ANY PROPERTY | NCLUDI NG
PROPERTY WHICH IT OMNS, ENTERS AN AGREEMENT W TH THE DI VI SI ON TO UNDER-
TAKE A REMEDI ATI ON PRQJIECT PURSUANT TO THI S ARTI CLE AND PROVIDED THAT
THE LEVEL OF REMEDI ATI ON OF SUCH PROPERTY SHALL BE CONSI STENT W TH THAT
REQUI RED BY SECTI ON 27- 1313 OF THE ENVI RONMENTAL CONSERVATI ON LAW THE
| NDEWNI FI CATI ON PORTION PROVIDED I N SUBDIVISION FOUR OF SECTI ON FOUR
HUNDRED TEN OF THI S ARTICLE SHALL APPLY TO SUCH DEVELOPER AND ANY
SUCCESSOR IN TITLE TO SUCH REMEDI ATED PROPERTY |F SUCH DEVELOPER
COWPLI ES WTH SUCH SECTION IN I TS AGREEMENT W TH THE STATE AND REMEDI -
ATES | TS CONTAM NATED PROPERTY PURSUANT TO SUCH AGREEMENT AND PAYS A
SURCHARGE FOR SUCH | NDEMNI FI CATION PROVIDED IN THIS ARTICLE TO THE
OFFICE OF | NDEMNI FI CATION AND SUCH PARTY SHALL BE SUBJECT TO ALL THE
OTHER TERMS AND CONDI TIONS OF THI S ARTI CLE EXCEPT THE | NDEMNI FI CATI ON
AND RELIEF OF LIABILITY PROVIDED BY THI S ARTI CLE SHALL ONLY EXTEND TO
THE PROPERTY THAT WAS THE SUBJECT OF THE REMEDI ATI ON AGREEMENT BETWEEN
THE STATE AS TO CLAIMs DESCRIBED I N SUBDI VI SI ON FOUR OF SECTI ON FOUR
HUNDRED TEN OF THI S ARTI CLE AND SHALL NOT APPLY TO CLAIMS FOR NATURAL
RESOURCE DAMAGES OR THI RD PARTY CLAI M5 DESCRI BED I N SUBDI VI SI ON THREE OF
SECTION FOUR HUNDRED TEN OF THI S ARTI CLE, EXCEPT THAT LEGAL REPRESEN-
TATI ON AS PROVI DED | N SUBDI VI SI ON THREE OF SECTI ON FOUR HUNDRED TEN OF
THI' S ARTI CLE SHALL BE PROVI DED TO SUCH DEVELOPER FOR CLAI MS MADE AGAI NST
SUCH DEVELOPER AS DESCRI BED I N SUBDI VI SI ON FOUR OF SECTI ON FOUR HUNDRED
TEN OF THIS ARTICLE AS | T WOULD FOR ANY OTHER DEVELOPERS DESCRIBED |IN
SUCH SECTI ON.

S 415. MJINI ClI PALITY PARTICl PATI ON. NOTW THSTANDI NG ANY OTHER LAW TO
THE CONTRARY, A MUNI Cl PALI TY AS DEFINED IN TI TLE FI VE OF ARTI CLE FIFTY-
SI X OF THE ENVI RONMENTAL CONSERVATI ON LAW MAY UTI LI ZE THI S ARTI CLE FOR
ANY PROQIECT AND STILL BE ENTITLED TO STATE AID FROM THE CLEAN
WATER/ CLEAN Al R BOND ACT OF 1996 ACCORDI NG TO SUCH TI TLE.

S 2. The state finance |law is anended by adding a new section 99-q to
read as foll ows:

S 99-Q ENVI RONVENTAL REMEDI ATI ON | NDEWNI FI CATI ON FUND. 1. THERE IS
HEREBY ESTABLI SHED | N THE JO NT CUSTODY OF THE STATE COVPTROLLER AND THE
COW SSI ONER  OF TAXATI ON AND FI NANCE A SPECI AL REVENUE FUND TO BE KNOWN
AS THE " ENVI RONMENTAL REMEDI ATI ON | NDEMNI FI CATI ON FUND" .

2. (A) SUCH FUND SHALL CONSI ST OF, AND THE STATE COWPTROLLER | S HEREBY
AUTHORI ZED AND DI RECTED TO RECEI VE FOR DEPCSIT TO THE CREDIT OF SUCH
FUND, MONIES COLLECTED PURSUANT TO SECTI ONS FOUR HUNDRED FOUR AND FOUR
HUNDRED ElI GHT OF THE ECONOM C DEVELOPMENT LAW | NCLUDI NG BUT NOT LI M TED
TO, ALL SURCHARGES AND CLAI M5 ADJUSTMENTS AND SETTLEMENTS RECEI VED FROM
ONE OR MORE | NDEMNI FI CATI ON, | NSURANCE, CASUALTY OR BONDI NG COVPANI ES OR
THE STATE | NSURANCE FUND RELATI NG TO THE REQUI REMENTS OF SUCH ARTI CLE
AND ALL OTHER MONEYS CREDI TED OR TRANSFERRED TO SUCH FUND FROM ANY OTHER
FUND OR SOURCE PURSUANT TO LAW

(B) THE STATE COVPTROLLER IS HEREBY AUTHORI ZED AND DI RECTED TO PERM T
| NTEREST EARNI NGS ON ANY FUND BALANCES TO ACCRUE TO THE BENEFI T OF SUCH
FUND.

3. MONIES OF THE FUND, FOLLOW NG APPROPRI ATION BY THE LEG SLATURE,
SHALL BE AVAILABLE TO THE DI VI SI ON OF DEVELOPMENT ASSI STANCE, ENVI RON-
MENTAL | NDEMNI FI CATI ON AND LAND USE CONTROL | N THE DEPARTMENT OF ECONOW
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| C DEVELOPMENT AND SHALL BE EXPENDED EXCLUSI VELY FOR THE PURPCSES OF
ARTI CLE SEVENTEEN OF THE ECONOM C DEVELOPMENT LAW

4, NMONIES SHALL BE PAID OUT OF SUCH FUND ON THE AUDI T AND WARRANT OF
THE STATE COMPTROLLER ON VOUCHERS APPROVED AND CERTI FI ED BY THE COW S-
S| ONER OF ECONOM C DEVELOPMENT.

S 3. Section 27-1319 of the environnental conservation |aw i s REPEALED
and a new section 27-1319 is added to read as foll ows:

S 27-1319. STATE SUPERFUND MANAGEMENT BQARD.

1. A THERE | S HEREBY CREATED W TH N THE DEPARTMENT THE " STATE SUPER-
FUND MANAGEMENT BOARD' HEREI NAFTER REFERRED TO IN THIS SECTION AS THE
BOARD. SUCH BOARD SHALL CONSIST OF FOURTEEN MEMBERS, | NCLUDI NG THE
COW SSI ONER AND THE COW SSI ONER OF HEALTH, OR THEIR DESI GNEES, AND
TWELVE AT LARGE MEMBERS APPO NTED BY THE GOVERNOR, TWO OF WHOM SHALL BE
APPO NTED UPON RECOMVENDATI ON OF THE TEMPORARY PRESI DENT OF THE SENATE
AND TWO OF WHOM SHALL BE APPO NTED UPON RECOMIVENDATI ON OF THE SPEAKER COF
THE ASSEMBLY, ONE OF WHOM SHALL BE APPO NTED UPON RECOMMVENDATI ON OF THE
M NORI TY LEADER OF THE SENATE AND ONE OF WHOM SHALL BE APPO NTED UPON
RECOMVENDATION OF THE M NORITY LEADER OF THE ASSEMBLY, AND, OF THE
REMAI NI NG SI X, TWO SHALL LIVE WTH N A MUNI CI PALITY WTH N WH CH EXI STS
AN | NACTI VE HAZARDOUS WASTE SITE, OR SITES, AS LISTED PURSUANT TO
SECTI ON 27-1305 OF TH'S TITLE, AND HAVE BEEN INVOCLVED IN A CITIZEN S
ORGANI ZATION THAT HAS A PURPGCSE RELATING TO THE SITE OR SITES W TH N
THAT MUNI Cl PALI TY, TWO SHALL BE REPRESENTATI VES OF ORGAN ZATI ONS WHOSE
PRI ME FUNCTI ON | S THE PROTECTI ON OF NATURAL RESOURCES AND ENHANCEMENT OF
THE ENVI RONVENTAL QUALI TY OF THE STATE AND TWO SHALL BE REPRESENTATI VES
OF | NDUSTRI ES THAT GENERATE HAZARDOUS WASTE IN THE STATE. NONE OF THE
MEMBERS APPO NTED BY THE GOVERNCOR SHALL BE OFFI CERS OR EMPLOYEES OF ANY
STATE DEPARTMENT OR AGENCY AND EACH SHALL BE, BY PROFESSI ONAL TRAI NI NG
OR EXPERI ENCE AND ATTAI NMENT, QUALI FI ED TO ANALYZE AND | NTERPRET MATTERS
PERTAI NI NG TO HAZARDOUS WASTE MANAGEMENT AND THE REMEDI ATI ON OF | NACTI VE
HAZARDOUS WASTE DI SPCSAL Sl TES.

B. NO AT LARGE MEMBER OF THE BOARD MAY APPO NT A DESI GNEE TO TEMPORAR-
I LY OR PERMANENTLY ASSUME H S OR HER PLACE ON THE BOARD.

2. A THE COW SSI ONER SHALL SERVE AS CHAI RPERSON OF THE BOARD AND THE
BOARD SHALL ELECT A VI CE CHAI RPERSON FROM AMONG THE APPO NTED MEMBERS TO
PRESI DE | N THE ABSENCE OF THE CHAI RPERSON.

B. OF THE TWELVE AT LARGE MEMBERS APPO NTED BY THE GOVERNOR, EACH
SHALL BE REAFFI RVED OR REAPPO NTED ON JANUARY THI RTY- FI RST, TWO THOUSAND
TVWELVE AND EVERY TWO YEARS THEREAFTER AND EACH SHALL HOLD OFFI CE UNTIL
SUCH TIME AS HE OR SHE SHALL RESI GN OR BE REMOVED | N THE MANNER PROVI DED
BY LAW ANY VACANCY ON THE BOARD SHALL BE FI LLED BY APPO NTMENT PURSUANT
TO SUBDIVISION ONE OF TH'S SECTION FOR THE UNEXPI RED BALANCE OF THE
TERM

3. THE MEMBERS OF THE BOARD SHALL SERVE W THOUT COMPENSATI ON FOR THEI R
SERVI CES AS MEMBERS COF THE BOARD, EXCEPT THAT EACH OF THEM SHALL BE
ALLONED THE NECESSARY AND ACTUAL EXPENSES WHI CH HE OR SHE SHALL | NCUR I N
THE PERFORMANCE OF H'S OR HER DUTI ES UNDER THI S SECTI ON.

4. THE BOARD SHALL HAVE THE POWER, DUTY AND RESPONSI BI LI TY TO

A SERVE AS A WORKING FORUM FOR THE EXCHANGE OF VI EW5, CONCERNS,
| DEAS, | NFORMATI ON AND RECOMVENDATI ONS RELATING TO HAZARDOUS WASTE
MANAGEMENT AND THE REMEDI ATION OF | NACTI VE HAZARDOUS WASTE DI SPCSAL
SI TES.

B. REQUEST AND RECEI VE FROM THE DEPARTMENT AT EACH MEETING OF THE
BOARD ANY PORTIONS OF THE PLAN OR ANY REVI SI ONS, AMENDMENTS OR CHANGES
AVAI LABLE FOR REVI EW AND ANY SUPPORTI NG DOCUMENTS OR OTHER PERTI NENT
DATA.  ALL | NFORVATI ON REQUESTED BY OR PROVI DED TO THE BOARD SHALL ALSO
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BE PROVI DED TO THE TEMPORARY PRESI DENT OF THE SENATE, THE SPEAKER OF THE
ASSEMBLY, AND THE CHAI RPERSONS OF THE SENATE AND ASSEMBLY ENVI RONMENTAL
CONSERVATI ON COW TTEES.

C. COWPEL THE ATTENDANCE AT EACH MEETI NG OF THE BOARD OF SUCH PERSON-
NEL OF THE DEPARTMENT, OR OF OTHER APPROPRI ATE STATE DEPARTMENTS OR
AGENCI ES, AS MAY REASONABLY BE EXPECTED TO SUPPLY ANY PERTI NENT DATA THE
BOARD MAY REQUEST.

D. MONITOR AND REVIEW THE | MPLEMENTATI ON OF THE | NACTI VE HAZARDOUS
WASTE SI TE REMEDI ATI ON PROGRAM AND THE POLICIES, PROGRAM OBJECTI VES,
METHODS, AND STRATEG ES OUTLI NED I N THE PLAN, THE ANNUAL | MPLEMENTATI ON
STATUS REPORT, ANY PLAN UPDATE, THE REG STRY, AND THE QUARTERLY SITE
STATUS REPORTS BY THE DEPARTMENT, AS WELL AS | NFORMATI ON WHI CH THE BQARD
MAY ACQUI RE FROM OTHER SOURCES.

E. REVIEW THE HAZARDOUS WASTE SITE REMEDI ATION REMAINING TO BE
COVPLETED UNDER THE STATE | NACTI VE HAZARDOUS WASTE REMEDI AL PLAN AS
UPDATED, THE ESTIMATE OF THE COSTS WHI CH WOULD BE | NCURRED I N THE
COWPLETI ON OF THI' S REMEDI ATI ON, THE SCHEDULE UNDER WHI CH THE COSTS W LL
BE | NCURRED, THE REVENUES AND RESOURCES EXPECTED TO BE AVAI LABLE TO MEET
THESE COSTS.

F. REVI EW AND EVALUATE THE MUNI Cl PAL COST SHARI NG PROGRAM ESTABLI SHED
PURSUANT TO PARAGRAPH G OF SUBDI VI SION FI VE OF SECTION 27-1313 OF THI'S
TITLE AND REVI EW THE APPROPRI ATE STATE AND | NDUSTRY CONTRI BUTI ON TO THE
| NACTI VE HAZARDOUS WASTE SI TE REMEDI AL PROGRAM

G BASED UPON | TS MONI TORI NG REVI EW NG AND OTHER | NFORMATI ON  AVAI L-
ABLE TO |IT, THE BOARD SHALL REPORT TO THE GOVERNOR AND TO THE LEG SLA-
TURE ON OR BEFORE JANUARY FI RST OF EACH YEAR | TS ASSESSMENT OF THE
| MPLEMENTATI ON OF THE REMEDI ATI ON PROGRAM TOGETHER W TH | TS COMMENTS,
SUGGESTI ONS, AND RECOMVENDATI ONS REGARDI NG THE PROGRAM | TS | MPLEMENTA-
TION, AVAI LABLE FUNDI NG AND RESOURCES, AND THE NEED FOR STEPS TO ASSURE
THE FUTURE AVAI LABI LI TY OF FUNDI NG

5. A THE BOARD SHALL:

1. MEET AT LEAST QUARTERLY;

2. KEEP A RECORD OF ALL I TS PROCEEDI NGS AND PROVI DE SUCH RECORD TO THE
PUBLI C UPON REQUEST; AND

3. DETERM NE THE RULES OF | TS OAN PROCEDURES.

B. SEVEN MEMBERS OF THE BOARD SHALL CONSTI TUTE A QUORUM FOR THE TRANS-
ACTI ON OF ANY BUSI NESS OF THE BOARD.

6. STAFF SERVI CES, | NCLUDI NG RECORDI NG OF BOARD PROCEEDI NGS, SHALL BE
PERFORVED BY PERSONNEL OF THE DEPARTMENT, OR SUCH STATE DEPARTMENTS OR
OTHER AGENCI ES AS THE CHAI RPERSON DEEMS APPROPRI ATE OR DESI RABLE.

7. FOR THE PURPOSES OF THI S SECTI ON, THE AT LARGE MEMBERS OF THE BOARD
SHALL BE CONSI DERED OFFI CERS OR EMPLOYEES OF PUBLI C ENTI TIES AND SHALL
BE AFFORDED SUCH DEFENSE AND | NDEMNI FI CATI ON PROVI DED PURSUANT TO
SECTI ON El GHTEEN OF THE PUBLI C OFFI CERS LAW

S 4. Severability clause. |If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by any court of
conpetent jurisdiction to be invalid, such judgnment shall not affect,
inmpair or invalidate the remai nder thereof, but shall be confined inits
operation to the clause, sentence, paragraph, subdivision, section or
part thereof directly involved in the controversy in which such judgnent
shall have been rendered. It is hereby declared to be the intent of the
| egi slature that this act woul d have been enacted even if such invalid
provi si on had not been included herein.

S 5. This act shall take effect immediately.



