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STATE OF NEW YORK

4338
2009- 2010 Regul ar Sessi ons
I N SENATE
April 22, 2009

Introduced by Sen. KRUGER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to personalized gun safety

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal Ilawis anmended by adding a new article 401 to

read as foll ows:
ARTI CLE 401
PERSONALI ZED GUN SAFETY

SECTI ON 401. 00 DEFI NI TI ONS.

401. 05 TEMPORARY FI REARM SAFETY STANDARD COWM SSI ON.

401. 10 SAFETY STANDARD TESTI NG

401. 15 ENFORCEMENT.

401. 20 EXEMPTI ONS.

401. 25 PENALTI ES.

401. 30 LI ABILITY.

401. 35 SEVERABI LI TY.
S 401. 00 DEFI NI TI ONS.

FOR PURPOCSES OF THI S ARTICLE, THE FOLLONNG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

1. "PERSON' MEANS ANY | NDI VI DUAL, CORPORATI ON, COWPANY, ASSOCI ATI ON,
FIRM PARTNERSHI P, SOCI ETY, JO NT STOCK COVPANY OR ASSOCI ATION, LIM TED
LI ABI LI TY COVPANY, OR OTHER ENTI TY.

2. "AUTHORI ZED USER' MEANS THE PERSON WHO OMNS THE FI REARM AS DEFI NED
IN SECTION 265.00 OF TH S CHAPTER, OR A PERSON TO WHOM THE OMNER HAS
G VEN CONSENT TO USE THE FI REARM

3. "COW SSI ON' MEANS THE TEMPORARY FI REARM SAFETY STANDARD COWM SSI ON
ESTABLI SHED | N SECTI ON 401. 05 OF TH S ARTI CLE.

S 401. 05 TEMPORARY FI REARM SAFETY STANDARD COVM SSI ON.

1. THERE | S HEREBY CREATED A TEMPORARY FI REARM SAFETY STANDARD COWM S-

SI ON. SUCH COVMM SSI ON SHALL BE ESTABLI SHED W THI N SI X MONTHS AFTER THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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EFFECTI VE DATE OF THI S ARTI CLE, AND I T SHALL ADOPT A PERFORVANCE SAFETY
STANDARD FOR FI REARMS, AS DEFI NED | N SECTI ON 265. 00 OF TH S CHAPTER. THE
COW SSI ON SHALL EXPI RE ONE YEAR AFTER THE | SSUANCE OF SUCH STANDARD.

2. SUCH TEMPORARY STATE COWM SSI ON SHALL CONSI ST OF NI NE MEMBERS AS
FOLLOWG: ONE SUCH MEMBER SHALL BE THE SUPERI NTENDENT OF STATE POLICE OR
HS OR HER DESIGNEE; ONE SUCH MEMBER SHALL BE THE COWM SSI ONER OF THE
DI VISION OF CRIM NAL JUSTI CE SERVICES OR H' S OR HER DESI GNEE; ONE SUCH
MEMBER SHALL BE THE COWM SSI ONER OF HEALTH OR H'S OR HER DESI GNEE; ONE
SUCH MEMBER SHALL BE APPO NTED BY THE GOVERNOR;, ONE MEMBER SHALL BE
APPO NTED BY THE ATTORNEY GENERAL; TWO MEMBERS SHALL BE APPO NTED BY THE
TEMPORARY PRESI DENT OF THE SENATE;, AND TWO MEMBERS SHALL BE APPO NTED BY
THE SPEAKER OF THE ASSEMBLY.

3. THE GOVERNOR SHALL SELECT A CHAlI RPERSON OF THE COWM SSI ON FROM
AMONG THE MEMBERS, AND SUCH CHAI RPERSON SHALL SERVE AS SUCH AT THE PLEA-
SURE OF THE GOVERNOR

4. MEMBERS OF THE COWM SSION SHALL NOT BE COWPENSATED FOR THEIR
SERVI CES, BUT SHALL BE ALLOAED THEIR ACTUAL AND NECESSARY EXPENSES
| NCURRED | N THE PERFORVANCE OF THEI R DUTI ES. NO MEMBER OF THE COWM SS| ON
SHALL BE DI SQUALI FI ED FROM HOLDI NG ANY PUBLI C OFFI CE OR EMPLOYMENT, NOR
SHALL HE OR SHE FORFEIT ANY SUCH OFFI CE OR EMPLOYMENT BY VI RTUE OF HI S
OR HER APPO NTMENT HEREUNDER. THE DI VI S| ON OF STATE POLI CE SHALL FURNI SH
REASONABLE OFFI CE SPACE AND DAY- TO- DAY STAFF SUPPORT TO THE COWM SSI ON.

5. THE COWM SSI ON SHALL, ON OR BEFORE ONE YEAR AFTER |ITS CREATI ON,
ADOPT A PRELI M NARY FI REARM SAFETY PERFORMANCE STANDARD FOR ALL FI REARMS
MANUFACTURED, ASSEMBLED, ALTERED, OFFERED FOR SALE, SOLD, TRADED, TRANS-
FERRED, SHI PPED, LEASED, DI STRI BUTED, ACQUI RED, OR POSSESSED W THI N THI S
STATE. THE STANDARD SHALL REQUIRE, BUT NEED NOT BE LIM TED TO THE
FOLLOW NG

(A) A FI REARM MUST BE PERSONALI ZED SO THAT I T CAN BE FIRED ONLY WHEN
OPERATED BY THAT FI REARM S AUTHORI ZED USER;

(B) THE TECHNOLOGY CREATI NG PERSONALI ZED FI REARMS SHALL BE | NCORPO
RATED | NTO THE DESI GN OF THE FI REARM AND BE PART OF I TS ORIG NAL EQUI P-
MENT AND NOT AN ACCESSORY,

(© PERSONALI ZED FIREARMS SHALL NOT BE MANUFACTURED, ASSEMBLED, OR
ALTERED SO AS TO PERM T THE PERSONALI ZED CHARACTERI STICS TO BE READI LY
DEACTI VATED.

6. THE COWMM SSI ON SHALL FORMULATE THE NECESSARY TESTI NG PROCEDURE TO
DETERM NE | F A FI REARM COWPLI ES W TH THE COMM SSI ON' S STANDARD.

7. THE COWM SSI ON SHALL DESI GNATE ONE OR MORE | NDEPENDENT LABCORATORI ES
FOR DETERM NI NG WHETHER OR NOT FI REARMS COWMPLY WTH THE COW SSION S
STANDARD. THE LABORATORI ES SHALL USE THE TEST METHOD FORMULATED BY THE
COMW SSI ON TO DETERM NE COMPLI ANCE.

8. THE COWMM SSI ON | S AUTHORI ZED:

(A) TO CALL UPON ANY AGENCY, DEPARTMENT, OFFICE, DIVISION, OR PUBLIC
AUTHORI TY OF TH' S STATE TO SUPPLY I T WTH SUCH | NFORVATI ON AS | T DEEMS
NECESSARY TO DI SCHARGE | TS RESPONSI BI LI Tl ES. EACH AGENCY, DEPARTMENT,
OFFICE, DIVISION, AND PUBLIC AUTHORITY OF THI S STATE SHALL COOPERATE
WTH THE COW SSI ON AND FURNI SH SUCH | NFORVATI ON AND ASSI STANCE AS IS
REASONABLY NECESSARY FOR THE COWM SSI ON TO ACCOWVPLI SH | TS PURPGCSES;

(B) TO CONDUCT PUBLI C HEARI NGS, HEAR THE TESTI MONY OF W TNESSES, AND
REQUEST ANY DOCUMENTS THE COWM SSI ON DEEMS NECESSARY TO CARRY OQUT THE
COMW SSI ON''S RESPONSI BI LI Tl ES;

(© TO CONTRACT W TH ANY STATE OR PRI VATE ENTI TY FOR THE PROVI SI ON OF
SUCH SERVI CES AS THE COWM SSI ON DETERM NES TO BE NECESSARY; AND

(D) TO TAKE SUCH OTHER ACTI ONS NOT | NCONSI STENT WTH THE PURPOSES OF
TH' S SECTI ON AS SHALL ENABLE THE COWM SSI ON TO CARRY OUT | TS FUNCTI ONS.
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9. THE COW SSION, AFTER ADOPTION OF THE STANDARD AND PRICR TO I TS
EXPI RATI ON, SHALL CONSULT THE STATE POLICE I N REVIEWNG AND EVALUATI NG
THE | MPLEMENTATI ON OF THE SAFETY STANDARD.

10. THE COW SSION SHALL | SSUE AN | NTERIM REPORT TO THE GOVERNCR,
ATTORNEY GENERAL, TEMPORARY PRESI DENT OF THE SENATE, AND SPEAKER OF THE
ASSEMBLY ON OR ABQUT ONE YEAR AFTER THE CREATI ON OF THE COWM SSI ON AND
SHALL | SSUE A FI NAL REPORT ON OR ABQUT TWO YEARS AFTER THE CREATION OF
THE COW SSI ON; BOTH REPORTS SHALL BE | N ACCORDANCE W TH THE PROVI SI ONS
OF TH S SECTI ON.

S 401. 10 SAFETY STANDARD TESTI NG

1. IN ACCORDANCE WTH THE STANDARD |SSUED BY THE COW SSIQN, ANY
GUNSM TH, AS DEFI NED | N SECTI ON 265. 00 OF THI S CHAPTER, W SHI NG TO MANU-
FACTURE, OFFER FOR SALE, SELL OR TRANSFER A FI REARM I N THI S STATE MJST
SUBM T A PROTOTYPE OF THE FI REARM MODEL FOR TESTI NG AT THE COST OF THE
GINSM TH, TO ONE OF THE | NDEPENDENT LABORATORI ES DESI GNATED BY THE
COW SSI ON.

2. THE LABORATORY SHALL | SSUE A WRI TTEN REPORT DI RECTLY TO THE SUPER-
| NTENDENT OF STATE POLI CE AND A COPY THERECF TO THE GUNSM TH | NDI CATI NG
WHETHER OR NOT THE SUBM TTED FI REARM MET THE SAFETY STANDARD. SHOULD THE
FI REARM FAI L TO MEET SUCH STANDARD, THE REPORT SHALL DESCRIBE THE
REASONS THEREFOR.

3. | F A FIREARM MODEL FAILS TO MEET THE SAFETY STANDARD, SUCH FI REARM
SHALL NOT BE MANUFACTURED, ASSEMBLED, ALTERED, OFFERED FOR SALE, SOLD,
TRADED, TRANSFERRED, SHI PPED, LEASED, DI STRI BUTED, ACQU RED, OR
PCSSESSED BY ANY PERSON IN TH' S STATE UNTI L SUCH FI REARM HAS BEEN MODI -
FIED TO MEET THE COWM SSI ON'S STANDARD AND HAS PASSED THE | NDEPENDENT
LABORATORY' S TEST ON RESUBM SSI ON.

4. |F THE FI REARM MODEL MEETS THE STANDARD, THE SUPERI NTENDENT OF
STATE POLICE SHALL | SSUE A CERTI FI CATE STATI NG THAT THE FI REARM MODEL
MEETS THE COMM SSI ON'S STANDARD, AND THE WORDS, " CERTIFI ED PERSONALI ZED
FI REARM' OR AN EQUI VALENT LABEL, AS ESTABLI SHED BY THE COWM SSI ON, SHALL
BE | MPRI NTED ON THE APPROVED FI REARM AT THE EXPENSE OF THE GUNSM TH, AS
DEFI NED I N SECTI ON 265. 00 OF TH S CHAPTER

5. ONCE THE FI REARM MODEL | S DEEMED TO MEET THE STANDARD, THE GUNSM TH
OR DEALER, AS DEFI NED I N SECTI ON 265.00 OF TH S CHAPTER, OR THE AUTHOR-
| ZED USER, AS DEFINED IN TH S ARTI CLE, SHALL NOT ALTER THE DESI GN OF THE
FI REARM | N ANY MANNER AFFECTI NG SUCH SAFETY STANDARD.

S 401. 15 ENFORCEMENT.

1. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTI ON OF THE COW S-
SION' S STANDARD, FIREARMS THAT DO NOT MEET THE STANDARD PRESCRI BED BY
THE COW SSI ON PURSUANT TO THI'S ARTICLE SHALL NOI' BE MANUFACTURED,
ASSEMBLED, ALTERED, OFFERED FOR SALE, SOLD, TRADED, TRANSFERRED,
SHI PPED, LEASED, DI STRI BUTED, ACQUI RED, OR PCSSESSED IN TH S STATE.

2. | F ANY LAWENFORCEMENT OFFICER, DURING THE COURSE OF OFFICI AL
DUTIES AND OPERATING WTH N THE CONFINES OF THE LAW DI SCOVERS ANY
FI REARM VH CH, UNDER THE PROVI SIONS OF THI S ARTI CLE, DOES NOTI'  MEET THE
COM SSION'S  STANDARD, THAT OFFICER SHALL TAKE POSSESSION OF SUCH
FI REARM AND THE DI SPCSI TI ON OF ANY SUCH FI REARM SHALL BE I N ACCORDANCE
W TH THE PROVI SI ONS OF SECTI ON 400. 05 OF TH S CHAPTER.

3. WHENEVER THERE SHALL BE A VI OLATI ON OF THI S SECTI ON, AN APPLI| CATI ON
MAY BE MADE BY THE ATTORNEY GENERAL |N THE NAME OF THE PEOPLE OF THE
STATE OF NEW YORK TO A COURT OR JUSTI CE HAVI NG JURI SDI CTI ON BY A SPECI AL
PROCEEDI NG TO | SSUE AN | NJUNCTI ON, AND UPON NOTI CE TO THE DEFENDANT OF
NOT LESS THAN FI VE DAYS, TO ENJO N AND RESTRAI'N THE CONTI NUANCE OF SUCH
VI OLATION;, AND IF I T SHALL APPEAR TO THE SATI SFACTION OF THE COURT OR
JUSTICE THAT THE DEFENDANT HAS, [N FACT, VIOLATED TH S SECTI ON, AN
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I NJUNCTION MAY BE [|SSUED BY THE COURT OR JUSTICE, ENJO N NG AND
RESTRAI NI NG ANY FURTHER VI OLATIONS W THOUT REQUI RI NG PROOF THAT ANY
PERSON HAS, | N FACT, BEEN I NJURED OR DAMAGED THEREBY. | N CONNECTION W TH
ANY SUCH PROPOSED APPLI CATI ON, THE ATTORNEY GENERAL | S AUTHORI ZED TO
TAKE PROOF AND MAKE A DETERM NATI ON OF THE RELEVANT FACTS AND TO | SSUE
SUBPCENAS.

S 401. 20 EXEMPTI ONS.

THE FOLLOW NG FI REARMS ARE EXEMPT FROM THI S ARTI CLE:

1. ANTI QUE FI REARMS, AS DEFI NED | N SECTI ON 265. 00 OF TH S CHAPTER;

2. FIREARMS NMANUFACTURED PRIOR TO FOUR YEARS FROM THE DATE OF THE
ADOPTI ON OF THE COW SSI ON' S ORI G NAL STANDARD; PROVI DED, HONEVER, THAT
SUCH FIREARMS NMAY NOT BE SOLD, OFFERED FOR SALE, TRADED, TRANSFERRED,
SHI PPED, LEASED, OR DI STRI BUTED BY DEALERS, AS DEFI NED I N SECTI ON 265. 00
OF TH S CHAPTER, AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COMWM SSI ON'S ORI G NAL STANDARD; AND

3. FIREARM5 PURCHASED BY LAW ENFORCEMENT OFFI CERS OR DEPARTMENTS OR
AGENCI ES AND MEMBERS OF THE ARMED FORCES.

S 401. 25 PENALTI ES.

1. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COMWM SSI ON'S STANDARD, ANY PERSON WHO MANUFACTURES OR CAUSES TO BE MANU-
FACTURED ANY FI REARM THAT HAS NOT BEEN CERTI FI ED BY AN | NDEPENDENT TEST-
I NG LABORATORY AS MEETING THE COW SSION S STANDARD AND THAT IS NOT
EXEMPT PURSUANT TO SECTI ON 401.20 OF THI S ARTICLE IS GU LTY OF A CLASS D
FELONY.

2. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COMWM SSI ON'S  STANDARD, ANY PERSON VWHO TRANSPORTS OR SHI PS ANY FI REARM
THAT HAS NOT BEEN CERTI FI ED BY AN | NDEPENDENT TESTI NG LABORATORY AS
MEETING THE COW SSION' S STANDARD AND THAT |'S NOT EXEMPT PURSUANT TO
SECTI ON 401.20 OF THIS ARTICLE IS GQUILTY OF A CLASS D FELONY.

3. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COM SSI ON'S  STANDARD, ANY PERSON WHO DI SPOSES OF ANY FI REARM THAT HAS
NOT BEEN CERTI FI ED BY AN | NDEPENDENT TESTI NG LABORATORY AS MEETING THE
COMM SSI ON'S  STANDARD AND THAT |'S NOT EXEMPT PURSUANT TO SECTI ON 401. 20
OF THS ARTICLE IS GULTY OF A CLASS D FELONY.

4. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COM SSI ON'S  STANDARD, ANY PERSON WHO W LLFULLY DEFACES ANY FI REARM BY
ALTERI NG THE PERSONALI ZED CHARACTERI STICS OF A FI REARM MANUFACTURED,
ASSEMBLED, ALTERED, OFFERED FOR SALE, SOLD, TRADED, TRANSFERRED,
SHI PPED, LEASED, DI STRI BUTED, ACQUI RED, OR POSSESSED AFTER FOUR YEARS
FROM THE DATE OF THE ADOPTI ON OF THE COWMM SSI ON' S ORI G NAL STANDARD | S
QU LTY OF A CLASS D FELONY.

S 401. 30 LI ABILITY.

1. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COW SSI ON'S STANDARD, ANY PERSON WHO DI SCHARGES A FI REARM THAT DOES NOT
MEET THE COWM SSI ON'S STANDARD AND THAT THI' S IS NOT EXEMPT PURSUANT TO
SECTI ON 401.20 OF THIS ARTICLE IS LI ABLE FOR ALL DI RECT AND CONSEQUEN-
TIAL DAVAGES TO ANY PERSON | NJURED I N PERSQON, PROPERTY, OR MEANS OF
SUPPCRT.

2. ON OR AFTER FOUR YEARS FROM THE DATE OF THE ADOPTION OF THE
COMWM SSI ON'S  STANDARD, ANY PERSON VWHO OMWNS A FI REARM THAT DOES NOT MEET
THE COW SSI ON' S STANDARD, THAT IS NOT' EXEMPT PURSUANT TO SECTI ON 401. 20
OF TH S ARTI CLE, AND WHI CH I S DI SCHARGED BY AN UNAUTHORI ZED PERSON IS
LI ABLE FOR ALL DI RECT AND CONSEQUENTI AL DAMAGES TO ANY PERSON | NJURED I N
PERSQON, PROPERTY, OR MEANS OF SUPPORT.

3. THE PROVISIONS OF SUBDI VI SIONS ONE AND TWDO OF THI S SECTI ON SHALL
NOT APPLY VWHEN THE DI SCHARGE WAS BY A LAW ENFORCEMENT OFFICER IN THE
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LINE OF DUTY OR WHEN THE DI SCHARGE WAS MADE W TH JUSTI FI CATI ON, AS
DEFI NED I N ARTI CLE THI RTY-FI VE OF TH S CHAPTER.

4., COVPLIANCE WTH ANY STANDARD | SSUED UNDER THI S ARTI CLE DCES NOT
EXEMPT ANY PERSON FROM LI ABI LI TY UNDER THE COVMON LAW
S 401. 35 SEVERABI LI TY.

| F ANY PROVI SION OF THI S ARTI CLE OR THE APPLI CATI ON OF SUCH PROVI SI ON
IN CERTAIN Cl RCUMSTANCES | S HELD | NVALI D, THE VALI DITY OF THE REMAI NDER
OF THIS ARTICLE AND I TS APPLI CABI LI TY TO OTHER Cl RCUVSTANCES SHALL NOT
BE AFFECTED.

S 2. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



