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STATE OF NEW YORK

4292
2009- 2010 Regul ar Sessi ons
I N SENATE
April 21, 2009

Introduced by Sen. PARKER -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure |aw and the famly court act, in
relation to the conduct of police |line-ups

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure law is anmended by adding a new
section 240.41 to read as foll ows:
S 240. 41 DI SCOVERY; POLI CE LI NE- UPS.

1. DEFI NI TI ONS.

(A) "LIVE POLICE LINE-UP" OR "LIVE LINE-UP" MEANS ANY DI SPLAY TO A
W TNESS FOR PURPOSES OF | DENTI FI CATI ON OF ANY SUSPECT OR OTHER PERSON
VWHERE SUCH SUSPECT OR OTHER PERSON |'S ACTUALLY PRESENT.

(B) "PHOTO POLICE LINE-UP' OR "PHOTO LI NE- UP" MEANS ANY DI SPLAY TO A
W TNESS FOR PURPOSES OF | DENTI FI CATI ON OF ANY PHOTOGRAPH OR OTHER GRAPH-
| C LI KENESS OF A SUSPECT OR OTHER PERSON.

(© "PHOTO FILLER" MEANS ANY PHOTOGRAPH OR GRAPHI C LIKENESS OF A
PERSON USED I N A PHOTO LI NE-UP WHO I S NEI THER THE SUSPECT NOR ANY | NVES-
TI GATOR ASSI GNED TO THE CASE.

(D) "LIVE FILLER" MEANS A PERSON WHO PARTI Cl PATES I N A LI VE LI NE- UP
VWHO IS NEI THER THE SUSPECT NOR ANY | NVESTI GATOR ASSI GNED TO THE CASE.

2. PRIOR TO THE CONDUCT OF A LIVE LINE-UP OR PHOTO LINE-UP, EACH
W TNESS SHALL BE INFORMED OF THE FOLLON NG | N PLAIN LANGUAGE, IN
SUBSTANTI ALLY THE FOLLOW NG FORM

(A) YOU ARE NOT REQUI RED TO | DENTI FY ANY PERSON SHOMWN TO YOU.

(B) I'T IS PGSSI BLE THAT NONE OF THE PERSONS ABOUT TO BE SHOWN TO YQU
VERE | NVOLVED I N THE CRI ME.

(© EXPERIENCE HAS SHOM THAT EYE- W TNESS | DENTI FI CATI ONS ARE SOVE-
TI MES | NACCURATE.

3. PERSONS CONDUCTI NG PHOTO LI NE- UPS OR LIVE LINE-UPS, OR BOTH, SHALL
OBTAIN FROM EACH WTNESS A WRITTEN, SIGNED, AND DATED AFFI RVATI ON OF

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO7326-01-9
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UNDERSTANDI NG AS TO THE PROVI SI ONS OF SUBDI VI SION TWO OF TH'S SECTI ON,
AND SUCH AFFI RVATI ON SHALL BE ENTERED | NTO THE RECORD OF | DENTI FI CATI ON
PROCEEDI NGS PURSUANT TO SUBDI VI SI ON NI NE OF THI S SECTI ON.

4. THE COWGOSI TION OF A PHOTO LI NE-UP OR LIVE LI NE-UP SHALL BE SUCH
THAT THE SUSPECT OR OTHER PERSON DOES NOT UNDULY STAND QOUT.

5. PERSONS COVMPCOSI NG A PHOTO LI NE-UP SHALL:

(A) INCLUDE ONLY ONE PHOTO OF THE SUSPECT |IN EACH | DENTIFI CATI ON
PROCEDURE;

(B) PRESENT PHOTOS TO A W TNESS SEQUENTI ALLY, ONE AT A TIME, SUCH THAT
ONLY ONE PHOTO | S VI SI BLE TO THE W TNESS AT ANY ONE TI ME;

(© SELECT PHOTO FI LLERS THAT GENERALLY FI'T THE W TNESS S DESCRI PTI ON
OF THE PERPETRATOR OR OTHER PERSON; OR, WHERE A W TNESS' S DESCRI PTI ON OF
A PERPETRATOR OR OTHER PERSON |S LIMTED OR | NADEQUATE, OR DI FFERS
SI GNI FI CANTLY FROM THE APPEARANCE OF THE SUSPECT OR OTHER PERSON, SELECT
PHOTO FI LLERS THAT GENERALLY RESEMBLE THE SUSPECT OR OTHER PERSON,

(D) IF MILLTIPLE PHOTOS OF A SUSPECT OR OTHER PERSON ARE AVAI LABLE,
SELECT A PHOTO THAT RESEMBLES THE SUSPECT'S OR OTHER  PERSON S
DESCRI PTI ON OR APPEARANCE AT THE TI ME OF THE | NCI DENT;

(E) I NCLUDE A M N MJUM OF FI VE PHOTO FI LLERS PER | DENTI FI CATI ON PRCCE-
DURE;

(F) WHEN CONDUCTI NG MORE THAN ONE PHOTO LINE-UP IN A CASE | NVOLVI NG
MULTI PLE W TNESSES, PRESENT THE SUSPECT' S OR OTHER PERSON S PHOTO IN A
DI FFERENT SEQUENCE | N EACH SUBSEQUENT PHOTO LI NE- UP;

(G NOT REUSE PHOTO FI LLERS WHEN PRESENTI NG THE SAME W TNESS SUCCES-
SI' VE PHOTO LI NE-UPS OF DI FFERENT SUSPECTS OR OTHER PERSONS;

(H) ENSURE THROUGHOUT THE | DENTI FI CATI ON PROCEDURE THAT NO | NFORMATI ON
CONCERNI NG A SUSPECT' S OR OTHER PERSON S PREVI QUS ARRESTS OR VI OLATI ONS
I'S VI SIBLE TO THE W TNESS;

(1) VIEWTHE PHOTO ARRAY PRIOCR TO THE | DENTIFI CATION PROCEDURE TO
ENSURE THAT THE SUSPECT OR OTHER PERSON DOES NOT UNDULY STAND QOUT,;

(J) PRESERVE THE PRESENTATI ON ORDER OF THE PHOTO ARRAY AND PRESERVE
THE PHOTOS I N THEI R ORI G NAL CONDI TI ON FOR EVI DENTI ARY PURPOSES.

6. PERSONS COMPCSI NG A LI VE LI NE- UP SHALL:

(A) I NCLUDE ONLY ONE SUSPECT OR OTHER PERSON PER | DENTI FI CATI ON PRCCE-
DURE;

(B) SELECT LIVE FILLERS WHO GENERALLY FI'T THE W TNESS S DESCRI PTI ON OF
THE PERPETRATOR OR OTHER PERSON, OR, WHERE A WTNESS S DESCRI PTION OF A
PERPETRATOR OR OTHER PERSON IS LI M TED OR | NADEQUATE, OR DI FFERS SI GNI F-
| CANTLY FROM THE APPEARANCE OF THE SUSPECT OR OTHER PERSQON, SELECT LI VE
FI LLERS THAT, TO THE EXTENT POSSI BLE, RESEMBLE THE SUSPECT OR OTHER
PERSON | N SI GNI FI CANT FEATURES;

(© VHEN CONDUCTING MORE THAN ONE LIVE LINE-UP IN A CASE | NVOLVI NG
MULTI PLE W TNESSES, PLACE THE SUSPECT OR OTHER PERSON |IN A DI FFERENT
SEQUENCE | N EACH SUBSEQUENT LI VE LI NE- UP;

(D) INCLUDE A M N MUM OF FOUR LI VE FI LLERS PER | DENTI FI CATI ON PRCCE-
DURE;

(E) NOT USE LIVE FILLERS SHOAMN TO THE SAME W TNESS I N A PREVI QUS | DEN-
TI FI CATI ON PROCEDURE;

(F) ENSURE THROUGHOUT THE | DENTI FI CATI ON PROCEDURE THAT NO | NFORMATI ON
CONCERNI NG A SUSPECT' S OR OTHER PERSON S PREVI QUS ARRESTS OR VI OLATI ONS
I'S VI SIBLE TO THE W TNESS;

(G VIEWTHE COVWPCSI TION OF THE LI VE LI NE-UP PRI OR TO THE | DENTI FI CA-
TI ON PROCEDURE TO ENSURE THAT THE SUSPECT OR OTHER PERSON DOES NOT UNDU-
LY STAND QUT,;



Co~NOoOUIT~hWNE

S. 4292 3

RECORD THE ORDER OF EACH | NDI VI DUAL | N THE LI NE-UP AND ENTER SUCH
ORDER I N THE RECORD OF | DENTI FI CATI ON PROCEEDI NGS PURSUANT TO SUBDI VI -
SION NINE OF TH' S SECTI ON.

7. PERSONS CONDUCTI NG A PHOTO LI NE- UP SHALL:

(A) PROVI DE THE FOLLOW NG VI EW NG | NSTRUCTI ONS TO THE W TNESS | N PLAI N
LANGUAGE, | N SUBSTANTIALLY THE FOLLOWNNG FORM PRI OR TO SHOW NG THE
PHOTO ARRAY: (1) | NDI VIDUAL PHOTOGRAPHS SHALL BE VIEWED SEQUENTI ALLY,
ONE AT A TIME (I1) THE PHOTOS ARE | N RANDOM ORDER; (I11) TAKE AS MJCH
TI ME AS NEEDED FOR MAKI NG A DECI SI ON ABOUT EACH PHOTO BEFORE MOVI NG ON
TO THE NEXT; (1V) CONSI STENT W TH DEPARTMENTAL OR JURI SDI CTlI ONAL PROCE-
DURES, ALL PHOTOS WLL BE SHOMN EVEN I F AN | DENTI FI CATION | S MADE PRI OR
TO VI EWNG ALL PHOTOS, OR;, THE PROCEDURE W LL BE STOPPED AT THE PO NT OF
AN | DENTI FI CATI ON; (V) YOU NMAY NOT RETURN TO A PREVI QUSLY VI EMED PHOTQ,

(B) CONFIRM THAT THE W TNESS UNDERSTANDS THE NATURE OF THE SEQUENTI AL
PROCEDURE;

(© PRESENT EACH PHOTO TO THE W TNESS SEQUENTI ALLY, REMOVING THGCSE
PREVI QUSLY VI EWED BEFORE PRESENTI NG THE NEXT;

(D) ENSURE THAT THE W TNESS DOES NOT WRI TE OR MARK ON ANY MATERI ALS
THAT MAY BE USED | N SUBSEQUENT | DENTI FI CATI ON PROCEDURES;

(E) ENSURE THAT NO MATERIALS | NDI CATING PREVIQUS | DENTIFI CATI ON
RESULTS ARE VI SI BLE TO THE W TNESS;

(F) PRIOR TO OBTAINNNG THE WTNESS' S STATEMENT OF CERTAI NTY, NOT
REPORT TO THE W TNESS ANY | NFORMVATI ON REGARDI NG AN | NDI VI DUAL  AFFI RVA-
TI' VELY | DENTI FI ED BY THE W TNESS;

(G AVO D SAYI NG, GESTURI NG OR | MPLYI NG ANYTHI NG TO THE W TNESS THAT
MAY | NFLUENCE THE W TNESS' S SELECTI ON;

(H) PREPARE A RECORD CF | DENTI FI CATI ON PROCEDURES PURSUANT TO SUBDI VI -
SION NINE OF TH'S SECTION, |INCLUDING BUT NOI' LIMTED TGO  DETAILED
RESULTS OF THE | DENTI FI CATI ON PROCEDURE, SOURCES OF PHOTCS USED, NAMES
OF ALL PERSONS PRESENT AT THE PHOTO LI NE-UP, AND THE DATE AND TIME OF
THE | DENTI FI CATI ON PROCEDURE;

(1) INSTRUCT THE W TNESS NOT TO DI SCUSS THE | DENTI FI CATI ON PROCEDURE
OR RESULTS W TH OTHER W TNESSES | NVOLVED | N THE CASE AND DI SCOURAGE THE
W TNESS FROM DI SCUSSI NG THE RESULTS W TH ANY OTHER PERSONS, | NCLUDI NG
THE MEDI A

8. PERSONS CONDUCTI NG A LI VE LI NE-UP SHALL:

(A) PROVI DE THE FOLLOW NG VI EW NG | NSTRUCTI ONS TO THE W TNESS | N PLAI N
LANGUAGE, | N SUBSTANTI ALLY THE FOLLOW NG FORM PRI OR TO THE LIVE LI NE-
UP: (1) I ND VIDUALS WLL BE VI EWED SEQUENTI ALLY, ONE AT A TIME, (I1)
| NDI VI DUALS ARE | N RANDOM ORDER; (I11) TAKE AS MJCH TI ME AS NEEDED FOR
MAKI NG A DECI SI ON ABOUT EACH | NDI VI DUAL BEFORE MOVI NG TO THE NEXT; (1V)
CONSI STENT W TH DEPARTMENTAL OR JURI SDI CTlI ONAL PROCEDURES, ALL | NDI VI D-
UALS WLL BE PRESENTED EVEN | F AN | DENTI FI CATION | S MADE, OR, THE PROCE-
DURE W LL BE STOPPED AT THE PO NT OF AN | DENTI FI CATI ON,

(B) CONFIRM THAT THE W TNESS UNDERSTANDS THE NATURE OF THE SEQUENTI AL
PROCEDURE;

(© ENSURE THAT ALL LI VE LI NE-UP PARTI Cl PANTS, OTHER THAN THE | NDI VI D-
UAL BEI NG VI EMED, ARE QUT OF THE VI EW OF THE W TNESS;

(D) PRESENT | NDI VI DUALS I N THE LI VE LI NE- UP SEPARATELY AND I N SEQUEN-
TI AL ORDER;

(E) AVO D SAYI NG, GESTURI NG OR | MPLYI NG ANYTHI NG TO THE W TNESS THAT
MAY | NFLUENCE THE W TNESS' S SELECTI ON;

(F) I'NSTRUCT THE LI VE FILLERS TO AVO D SAYI NG, GESTURING OR | MPLYI NG
ANYTHI NG TO THE W TNESS THAT MAY SUGGEST THE POSI TI ON OR | DENTI TY OF THE
SUSPECT OR OTHER PERSON;
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(G PRIOR TO OBTAINNNG THE WTNESS'S STATEMENT OF CERTAI NTY, NOT
REPORT TO THE W TNESS ANY | NFORVATI ON REGARDI NG AN | NDI VI DUAL  AFFI RVA-
TI VELY | DENTI FI ED BY THE W TNESS;

| F POSSI BLE, DOCUMENT THE LI NE- UP PARTI Cl PANTS BY PHOTOGRAPHS OR
VIDEO, INDIVIDUALLY ORIN A GROUP, IN A QUALITY THAT REPRESENTS THE
GROUP CLEARLY AND FAI RLY, AND ENTER SAME | N THE RECORD OF | DENTI FI CATI ON
PROCEEDI NGS;

(1) PREPARE A RECORD OF | DENTI FI CATI ON PROCEDURES PURSUANT TO SUBDI VI -
SION NINE OF TH'S SECTION, |INCLUDING BUT NOT LIMTED TO DETAILED
RESULTS OF THE | DENTI FI CATI ON PROCEDURE, NAMES OF ALL PERSONS PRESENT AT
THE LI VE LI NE- UP, AND THE DATE AND TI ME OF THE | DENTI FI CATI ON PROCEDURE;

(J) INSTRUCT THE W TNESS NOT TO DI SCUSS THE | DENTI FI CATI ON PROCEDURE
OR RESULTS WTH OTHER W TNESSES | NVOLVED | N THE CASE AND DI SCOURAGE THE
W TNESS FROM DI SCUSSI NG THE RESULTS W TH ANY OTHER PERSONS, | NCLUDI NG
THE MEDI A,

(K) ENSURE THAT THE W TNESS DOES NOT WRI TE OR MARK ON ANY MATERI ALS
THAT MAY BE USED | N SUBSEQUENT | DENTI FI CATI ON PROCEDURES;

(L) ENSURE THAT NO MATERIALS | NDI CATING PREVIOQUS | DENTIFI CATI ON
RESULTS ARE VI SI BLE TO THE W TNESS.

9. PERSONS CONDUCTI NG A PHOTO LI NE-UP OR LIVE LI NE-UP SHALL PREPARE A
COVPLETE AND ACCURATE DOCUMENTARY RECORD OF EACH PROCEEDI NG SI GNED AND
DATED BY THE W TNESS, | NCLUDI NG BUT NOT LIM TED TO | DENTI FI CATI ON OR
NON- | DENTI FI CATI ON RESULTS AND ANY OTHER REQUI RED | NFORMATI ON  PURSUANT
TO STATUTORY AND JURI SDI CTI ONAL REQUI REMENTS.

10. |F AN AFFI RVATI VE | DENTI FI CATION IS MADE IN A PHOTO LI NE-UP OR A
LI VE LI NE- UP PROCEDURE, THE W TNESS SHALL SI GN AND DATE A STATEMENT OF
CERTAI NTY, CONSI STENT W TH JURI SDI CTI ONAL PROCEDURES. SUCH STATEMENT OF
CERTAI NTY SHALL | NCLUDE, BUT MAY NOT BE LIM TED TO, A GENERAL STATEMENT
IN THE WTNESS' S WORDS OF HOWCERTAIN HE OR SHE | S I N REGARD TO THE
AFFI RVATI VE | DENTI FI CATI ON.

11. NONCOWPLI ANCE W TH THE PROVI SIONS OF THI S SECTI ON SHALL NOT ALONE
BE GROUNDS FOR THE SUPPRESSI ON OF EVI DENCE.

S 2. The famly court act is anmended by adding a new section 331.8 to
read as foll ows:

S 331.8. DI SCOVERY; POLICE LINE-UPS. 1. DEFI N TI ONS.

(A) "LIVE POLI CE LI NE-UP'" OR "LIVE LINE-UP* MEANS ANY DISPLAY TO A
W TNESS FOR PURPOSES OF | DENTI FI CATI ON OF ANY SUSPECT OR OTHER PERSON
VWHERE SUCH SUSPECT OR OTHER PERSON | S ACTUALLY PRESENT.

(B) "PHOTO PCOLI CE LI NE-UP" OR "PHOTO LI NE-UP" MEANS ANY DI SPLAY TO A
W TNESS FOR PURPOSES OF | DENTI FI CATI ON OF ANY PHOTOGRAPH OR OTHER GRAPH-
| C LI KENESS OF A SUSPECT OR OTHER PERSON.

(© "PHOTO FILLER'" MEANS ANY PHOTOGRAPH OR GRAPHI C LI KENESS OF A
PERSON USED | N A PHOTO LI NE-UP WHO IS NEI THER THE SUSPECT NOR ANY | NVES-
TI GATOR ASSI GNED TO THE CASE.

(D) "LIVE FI LLER" MEANS A PERSON WHO PARTICI PATES IN A LIVE LINE UP
VWHO IS NEI THER THE SUSPECT NOR ANY | NVESTI GATOR ASSI GNED TO THE CASE.

2. PRROR TO THE CONDUCT OF A LIVE LINE-UP OR PHOTO LI NE- UP, EACH
W TNESS SHALL BE I NFORVED OF THE FOLLOANNG IN PLAIN LANGUAGE, |IN
SUBSTANTI ALLY THE FOLLOW NG FORM

(A) YOU ARE NOT REQUI RED TO | DENTI FY ANY PERSON SHOMWN TO YOU.

(B) |IT IS PCSSIBLE THAT NONE OF THE PERSONS ABOUT TO BE SHOMWN TO YQU
VERE | NVOLVED I N THE CRI ME.

(C) EXPERI ENCE HAS SHOMN THAT EYE- W TNESS | DENTI FI CATI ONS ARE SOVE-
TI MES | NACCURATE.

3. PERSONS CONDUCTI NG PHOTO LI NE-UPS OR LI VE LI NE-UPS, OR BOTH, SHALL
OBTAI N FROM EACH W TNESS A WRI TTEN, SIGNED, AND DATED AFFI RVATION OF
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UNDERSTANDI NG AS TO THE PROVI SI ONS OF SUBDI VI SI ON TWO OF THI S SECTI ON,
AND SUCH AFFI RMATI ON SHALL BE ENTERED | NTO THE RECORD OF | DENTI FI CATI ON
PROCEEDI NGS PURSUANT TO SUBDI VI SI ON NI NE OF THI S SECTI ON.

4. THE COWGOSI TION OF A PHOTO LI NE-UP OR LIVE LI NE-UP SHALL BE SUCH
THAT THE SUSPECT OR OTHER PERSON DOES NOT UNDULY STAND QOUT.

5. PERSONS COVMPCOSI NG A PHOTO LI NE-UP SHALL:

(A) I NCLUDE ONLY ONE PHOTO OF THE SUSPECT OR OTHER PERSON |IN EACH
| DENTI FI CATI ON PROCEDURE;

(B) PRESENT PHOTOS TO A W TNESS SEQUENTI ALLY, ONE AT A TIME, SUCH THAT
ONLY ONE PHOTO | S VI SI BLE TO THE W TNESS AT ANY ONE TI ME;

(© SELECT PHOTO FI LLERS THAT GENERALLY FI'T THE W TNESS S DESCRI PTI ON
OF THE PERPETRATOR OR OTHER PERSON; OR, WHERE A W TNESS' S DESCRI PTI ON OF
A PERPETRATOR OR OTHER PERSON |S LIMTED OR | NADEQUATE, OR DI FFERS
SI GNI FI CANTLY FROM THE APPEARANCE OF THE SUSPECT OR OTHER PERSON, SELECT
PHOTO FI LLERS THAT GENERALLY RESEMBLE THE SUSPECT OR OTHER PERSON,

(D) IF MILLTIPLE PHOTOS OF A SUSPECT OR OTHER PERSON ARE AVAI LABLE,
SELECT A PHOTO THAT RESEMBLES THE SUSPECT'S OR OTHER  PERSON S
DESCRI PTI ON OR APPEARANCE AT THE TI ME OF THE | NCI DENT;

(E) I NCLUDE A M N MJUM OF FI VE PHOTO FI LLERS PER | DENTI FI CATI ON PRCCE-
DURE;

(F) WHEN CONDUCTI NG MORE THAN ONE PHOTO LINE-UP IN A CASE | NVOLVI NG
MULTI PLE W TNESSES, PRESENT THE SUSPECT' S OR OTHER PERSON S PHOTO IN A
DI FFERENT SEQUENCE | N EACH SUBSEQUENT PHOTO LI NE- UP;

(G NOT REUSE PHOTO FI LLERS WHEN PRESENTI NG THE SAME W TNESS SUCCES-
SI' VE PHOTO LI NE-UPS OF DI FFERENT SUSPECTS OR OTHER PERSONS;

(H) ENSURE THROUGHOUT THE | DENTI FI CATI ON PROCEDURE THAT NO | NFORMATI ON
CONCERNI NG A SUSPECT' S OR OTHER PERSON S PREVI QUS ARRESTS OR VI OLATI ONS
I'S VI SIBLE TO THE W TNESS;

(1) VIEWTHE PHOTO ARRAY PRIOCR TO THE | DENTIFI CATION PROCEDURE TO
ENSURE THAT THE SUSPECT OR OTHER PERSON DOES NOT UNDULY STAND QOUT,;

(J) PRESERVE THE PRESENTATI ON ORDER OF THE PHOTO ARRAY AND PRESERVE
THE PHOTOS I N THEI R ORI G NAL CONDI TI ON FOR EVI DENTI ARY PURPOSES.

6. PERSONS COMPCSI NG A LI VE LI NE- UP SHALL:

(A) I NCLUDE ONLY ONE SUSPECT OR OTHER PERSON PER | DENTI FI CATI ON PRCCE-
DURE;

(B) SELECT LIVE FILLERS WHO GENERALLY FI'T THE W TNESS S DESCRI PTI ON OF
THE PERPETRATOR OR OTHER PERSON, OR, WHERE A WTNESS S DESCRI PTION OF A
PERPETRATOR OR OTHER PERSON IS LI M TED OR | NADEQUATE, OR DI FFERS SI GNI F-
| CANTLY FROM THE APPEARANCE OF THE SUSPECT OR OTHER PERSQON, SELECT LI VE
FI LLERS THAT, TO THE EXTENT POSSI BLE, RESEMBLE THE SUSPECT OR OTHER
PERSON | N SI GNI FI CANT FEATURES;

(© VHEN CONDUCTING MORE THAN ONE LIVE LINE-UP IN A CASE | NVOLVI NG
MULTI PLE W TNESSES, PLACE THE SUSPECT OR OTHER PERSON |IN A DI FFERENT
SEQUENCE | N EACH SUBSEQUENT LI VE LI NE- UP;

(D) INCLUDE A M N MUM OF FOUR LI VE FI LLERS PER | DENTI FI CATI ON PRCCE-
DURE;

(E) NOT USE LIVE FILLERS SHOAMN TO THE SAME W TNESS I N A PREVI QUS | DEN-
TI FI CATI ON PROCEDURE;

(F) ENSURE THROUGHOUT THE | DENTI FI CATI ON PROCEDURE THAT NO | NFORMATI ON
CONCERNI NG A SUSPECT' S OR OTHER PERSON S PREVI QUS ARRESTS OR VI OLATI ONS
I'S VI SIBLE TO THE W TNESS;

(G VIEWTHE COVWPCSI TION OF THE LI VE LI NE-UP PRI OR TO THE | DENTI FI CA-
TI ON PROCEDURE TO ENSURE THAT THE SUSPECT DOES NOT UNDULY STAND OUT;

(H RECORD THE ORDER OF EACH I NDI VIDUAL I N THE LI NE-UP AND ENTER SUCH
ORDER IN THE RECORD OF | DENTI FI CATI ON PROCEEDI NGS PURSUANT TO SUBDI VI -
SION NINE OF TH' S SECTI ON.
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7. PERSONS CONDUCTI NG A PHOTO LI NE- UP SHALL:

(A) PROVI DE THE FOLLOW NG VI EW NG | NSTRUCTI ONS TO THE W TNESS | N PLAI N
LANGUAGE | N SUBSTANTI ALLY THE FOLLOW NG FORM PRI OR TO SHOW NG THE PHOTO
ARRAY: (1) |1 NDI VI DUAL PHOTOGRAPHS SHALL BE VI EMED SEQUENTI ALLY, ONE AT A
TIME, (I1) THE PHOTOS ARE | N RANDOM CRDER; (I111) TAKE AS MJCH TIME AS
NEEDED FOR MAKING A DECI SI ON ABOUT EACH PHOTO BEFORE MOVI NG ON TO THE
NEXT; (1V) CONSI STENT W TH DEPARTMENTAL OR JURI SDI CTI ONAL PROCEDURES,
ALL PHOTOS WLL BE SHOM EVEN IF AN | DENTI FI CATION IS MADE PRI OR TO
VI EW NG ALL PHOTCS, OR THE PROCEDURE W LL BE STOPPED AT THE PO NT OF AN
| DENTI FI CATION; (V) YOU MAY NOT RETURN TO A PREVI QUSLY VI EWED PHOTO

(B) CONFI RM THAT THE W TNESS UNDERSTANDS THE NATURE OF THE SEQUENTI AL
PROCEDURE;

(© PRESENT EACH PHOTO TO THE W TNESS SEQUENTI ALLY, REMOVI NG THOSE
PREVI QUSLY VI EWED BEFORE PRESENTI NG THE NEXT;

(D) ENSURE THAT THE W TNESS DOES NOT WRI TE OR MARK ON ANY MATERI ALS
THAT MAY BE USED | N SUBSEQUENT | DENTI FI CATI ON PROCEDURES;

(E) ENSURE THAT NO MATERIALS | NDI CATING PREVIQUS | DENTIFI CATI ON
RESULTS ARE VI SI BLE TO THE W TNESS;

(F) PRIOR TO OBTAINING THE WTNESS' S STATEMENT OF CERTAINTY, NOT
REPORT TO THE W TNESS ANY | NFORVATI ON REGARDI NG AN | NDI VI DUAL AFFI RVA-
TI' VELY | DENTI FI ED BY THE W TNESS;

(G AVA D SAYI NG CESTURI NG, OR I MPLYI NG ANYTHI NG TO THE W TNESS THAT
MAY | NFLUENCE THE W TNESS' S SELECTI ON;

(H) PREPARE A RECORD CF | DENTI FI CATI ON PROCEDURES PURSUANT TO SUBDI VI -
SION NINE OF TH'S SECTION, [|NCLUDING BUT NOT LIMTED TGO DETAI LED
RESULTS OF THE | DENTI FI CATI ON PROCEDURE, SOURCES OF PHOTCS USED, NAMES
OF ALL PERSONS PRESENT AT THE PHOTO LI NE-UP, AND THE DATE AND TI ME OF
THE | DENTI FI CATI ON PROCEDURE;

(1) I'NSTRUCT THE W TNESS NOT TO DI SCUSS THE | DENTI FI CATI ON PROCEDURE
OR RESULTS WTH OTHER W TNESSES | NVOLVED I N THE CASE AND DI SCOURAGE THE
W TNESS FROM DI SCUSSI NG THE RESULTS W TH ANY OTHER PERSONS, | NCLUDI NG
THE MEDI A

8. PERSONS CONDUCTI NG A LI VE LI NE-UP SHALL:

(A) PROVI DE THE FOLLOW NG VI EW NG | NSTRUCTI ONS TO THE W TNESS I N PLAI N
LANGUAGE | N SUBSTANTI ALLY THE FOLLOW NG FORM PRI OR TO THE LI VE LI NE- UP:
(1) I'NDI VIDUALS WLL BE VI EWNED SEQUENTI ALLY, ONE AT A TIME (Il) [IND-
VIDUALS ARE IN RANDOM ORDER, (IIl) TAKE AS MJCH TI ME AS NEEDED FCR
MAKI NG A DECI SI ON ABOUT EACH | NDI VI DUAL BEFORE MOVI NG TO THE NEXT; (1V)
CONSI STENT W TH DEPARTMENTAL OR JURI SDI CTI ONAL PROCEDURES, ALL | NDI VI D-
UALS WLL BE PRESENTED EVEN | F AN | DENTI FI CATION | S MADE, OR, THE PROCE-
DURE W LL BE STOPPED AT THE PO NT OF AN | DENTI FI CATI ON,

(B) CONFI RM THAT THE W TNESS UNDERSTANDS THE NATURE OF THE SEQUENTI AL
PROCEDURE;

(© ENSURE THAT ALL LI VE LI NE-UP PARTI Cl PANTS, OTHER THAN THE | NDI VI D-
UAL BEI NG VI EMED, ARE QUT OF THE VI EW OF THE W TNESS;

(D) PRESENT | NDI VIDUALS IN THE LI VE LI NE- UP SEPARATELY AND | N SEQUEN-
TI AL ORDER;

(E) AVAO D SAYI NG CESTURI NG, OR I MPLYI NG ANYTHI NG TO THE W TNESS THAT
MAY | NFLUENCE THE W TNESS' S SELECTI ON;

(F) I NSTRUCT THE LI VE FI LLERS TO AVO D SAYI NG GESTURI NG OR | MPLYI NG
ANYTHI NG TO THE W TNESS THAT MAY SUGGEST THE POSI TI ON OR | DENTI TY OF THE
SUSPECT;

(G PRIOR TO OBTAINNNG THE WTNESS' S STATEMENT OF CERTAINTY, NOT
REPORT TO THE W TNESS ANY | NFORVATI ON REGARDI NG AN | NDI VI DUAL AFFI RVA-
TI'VELY | DENTI FI ED BY THE W TNESS;
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| F POSSI BLE, DOCUMENT THE LI NE- UP PARTI Cl PANTS BY PHOTOGRAPHS OR
VIDEO, |INDI VIDUALLY OR IN A GROUP, IN A QUALITY THAT REPRESENTS THE
GROUP CLEARLY AND FAI RLY, AND ENTER SAME | N THE RECORD OF | DENTI FI CATI ON
PROCEEDI NGS;

(1) PREPARE A RECORD OF | DENTI FI CATI ON PROCEDURES PURSUANT TO SUBDI VI -
SION NINE OF TH'S SECTION, |INCLUDING BUT NOT LIMTED TO DETAILED
RESULTS OF THE | DENTI FI CATI ON PROCEDURE, NAMES OF ALL PERSONS PRESENT AT
THE LI VE LI NE- UP, AND THE DATE AND TI ME OF THE | DENTI FI CATI ON PROCEDURE;

(J) INSTRUCT THE W TNESS TO NOT DI SCUSS THE | DENTI FI CATI ON PROCEDURE
OR RESULTS WTH OTHER W TNESSES | NVOLVED | N THE CASE AND DI SCOURAGE THE
W TNESS FROM DI SCUSSI NG THE RESULTS W TH ANY OTHER PERSONS, | NCLUDI NG
THE MEDI A,

(K) ENSURE THAT THE W TNESS DOES NOT WRI TE OR MARK ON ANY MATERI ALS
THAT MAY BE USED | N SUBSEQUENT | DENTI FI CATI ON PROCEDURES;

(L) ENSURE THAT NO MATERIALS | NDI CATING PREVIOQUS | DENTIFI CATI ON
RESULTS ARE VI SI BLE TO THE W TNESS.

9. PERSONS CONDUCTI NG A PHOTO LI NE-UP OR LI VE LI NE-UP SHALL PREPARE A
COVPLETE AND ACCURATE DOCUMENTARY RECORD OF EACH PROCEEDI NG SI GNED AND
DATED BY THE W TNESS, | NCLUDI NG BUT NOT LIM TED TO | DENTI FI CATI ON OR
NON- | DENTI FI CATI ON RESULTS AND ANY OTHER REQUI RED | NFORMATI ON  PURSUANT
TO STATUTORY AND JURI SDI CTI ONAL REQUI REMENTS.

10. |F AN AFFI RVATI VE | DENTI FI CATION IS MADE IN A PHOTO LI NE-UP OR A
LI VE LI NE- UP PROCEDURE, THE W TNESS SHALL SI GN AND DATE A STATEMENT OF
CERTAI NTY, CONSI STENT W TH JURI SDI CTI ONAL PROCEDURES. SUCH STATEMENT OF
CERTAI NTY SHALL | NCLUDE, BUT MAY NOT BE LIM TED TO, A GENERAL STATEMENT
IN THE WTNESS' S WORDS OF HOW CERTAIN HE OR SHE | S I N REGARD TO THE
AFFI RVATI VE | DENTI FI CATI ON.

11. NONCOWPLI ANCE W TH THE PROVI SIONS OF THI S SECTI ON SHALL NOT ALONE
BE GROUNDS FOR THE SUPPRESSI ON OF EVI DENCE.

S 3. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



