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STATE OF NEW YORK

4224
2009- 2010 Regul ar Sessi ons
I N SENATE
April 17, 2009

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Judiciary

AN ACT to anend the general obligations law and the civil practice |aw
and rules, in relation to civil actions brought against certain
producers or manufacturers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general obligations |aw is amended by adding a new
section 11-108 to read as foll ows:

S 11-108. MARKET SHARE LIABILITY IN CIVIL ACTIONS. 1. ANY PERSON SEEK-
| NG DAMAGES IN A CIVIL ACTION FOR I NJURI ES SUSTAI NED AS A RESULT OF THE
PRESENCE, REMOVAL OR ABATEMENT OF OR EXPOSURE TO LEAD- BASED PAI NT | N ANY
RESI DENTI AL, CHI LD- CARE OR | NFANT DAY- CARE PREM SES WHO ESTABLI SHES:

(A) THAT A PRODUCER OR MANUFACTURER OF ANY LEAD CONSTI TUENT OF THE
PAI NT PRESENT I N THE PREM SES CANNOT BE POSI TI VELY | DENTI FI ED;

(B) THAT THE LEAD CONSTI TUENT OF SAI D PAI NT WAS A SUBSTANTI AL CONTRI B-
UTI NG FACTOR IN BRING NG ABOUT THE INJURIES FOR VH CH DAMAGES ARE
SOQUGHT; AND

(© THAT THE PRODUCERS OR MANUFACTURERS OF THE TYPES OR KINDS OF LEAD
CONSTI TUENTS FOUND I N SUCH PAI NT COWM TTED ACTS OR OM SSIONS BY THEIR
PRODUCTI ON OR MANUFACTURE OF SUCH LEAD CONSTI TUENTS AS WOULD SUBJECT
THEM TO LI ABI LI TY UNDER THE LAWS OF THE STATE OF NEW YORK FOR THE | NJU-
RI ES COWPLAI NED OF | F THE PRODUCER OR MANUFACTURER OF THE LEAD CONSTI TU-
ENTS |IN THE PAINT PRESENT | N THE PREM SES COULD BE | DENTI FI ED SHALL BE
ENTI TLED TO RECOVER ALL DAMAGES SUFFERED FROM ANY PRODUCERS OR MANUFAC-
TURERS OF SUCH LEAD CONSTI TUENTS WHO ARE JO NED AS PARTIES IN THE CI VIL
ACTI ON.

2. ANY DAMAGES AWARDED UNDER SUBDI VI SION ONE OF THI' S SECTI ON SHALL BE
APPORTI ONED | N EQUAL SHARES AMONG THE PRODUCERS OR MANUFACTURERS JO NED
IN THE CIVIL ACTI ON;, PROVI DED, HONEVER, THAT ANY PRODUCER OR MANUFACTUR-
ER WHI CH ESTABLI SHES | TS ACTUAL SHARE OF THE TOTAL AMOUNT OF SUCH LEAD

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CONSTI TUENTS USED | N PAI NT PRODUCED OR MANUFACTURED AT THE TI ME OF THE
PRODUCTI ON OR MANUFACTURE OF THE LEAD CONSTI TUENT FOUND I N THE PAINT IN
THE RESI DENTI AL PREM SES WHICH | S THE SUBJECT OF THE ClVIL ACTI ON, SHALL
BE LI ABLE ONLY FOR THAT PORTI ON OF THE TOTAL DAMAGES REPRESENTED BY SUCH
SHARE

3. NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SIONS ONE AND TWO OF THI' S
SECTI ON, NO PRODUCER OR MANUFACTURER SHALL BE LIABLE FOR ANY DAMAGES
UNDER THI S SECTION | F I T ESTABLI SHES:

(A) THAT |IT DD NOI PRODUCE OR MANUFACTURE THE LEAD CONSTI TUENTS
DETERM NED TO HAVE SUBSTANTI ALLY CONTRI BUTED TO THE I NJURIES FOR WH CH
DAMAGES ARE SOUGHT; OR

(B) THAT IT DID NOT PRODUCE OR MANUFACTURE THE TYPES OR KINDS OF LEAD
CONSTI TUENTS FOUND I N THE PAINT I N THE RESI DENTI AL PREM SES WHICH | S THE
SUBJECT OF THE CIVIL ACTI ON DURI NG THE TI ME THAT SAI D PAI NT WAS PRODUCED
OR MANUFACTURED

4. THE REMEDY PROVIDED BY THIS SECTION IS NOT EXCLUSIVE AND SUPPLE-
MENTS ANY EXI STI NG STATUTORY OR COMMON LAW CAUSE OF ACTI ON.

5. A PARENT OR GUARDI AN OF A CHI LD FOR WHOM AN ACTI ON HAS BEEN BROUGHT
FOR DAMAGES OR I NJURIES CAUSED BY EXPOSURE TO DANGEROUS LEVELS OF LEAD
I N A RESI DENTI AL PREM SE SHALL NOT BE LIABLE TO ANY OTHER PERSON OR
ENTITY FOR CONTRI BUTI ON PURSUANT TO ARTI CLE FOURTEEN OF THE Cl VI L PRAC-
TI CE LAW AND RULES FOR THOSE DAMAGES OR | NJURI ES.

S 2. Section 213 of the civil practice law and rules, the section
headi ng as anended by chapter 43 of the |aws of 1975, subdivision 2 as
anmended by chapter 709 of the |laws of 1988, subdivision 6 as anended by
chapter 248 of the laws of 1965, subdivision 7 as anended by chapter 532
of the laws of 1963 and as renunbered by chapter 43 of the |aws of 1975
and subdi vision 8 as anmended by chapter 403 of the Ilaws of 2004, is
amended to read as foll ows:

S 213. Actions to be conmenced within six years: where not otherw se
provided for; on contract; on sealed instrunment; on bond or note, and
nortgage upon real property; by state based on nisappropriation of
public property; based on mstake; by corporation against director,
officer or stockholder; based on fraud. The foll owi ng actions nust be
commenced within six years:

1. an action for which no limtation is specifically prescribed by
| aw;

2. an action upon a contractual obligation or liability, express or
i mplied, except as provided in section two hundred thirteen-a of this
article or article [2] TWO of the uniformcomercial code or article
[36-B] THI RTY-SI X-B of the general business |aw

3. an action upon a seal ed instrunent;

4. an action upon a bond or note, the paynent of which is secured by a
nort gage upon real property, or upon a bond or note and nortgage so
secured, or upon a nortgage of real property, or any interest therein;

5. an action by the state based upon the spoliation or other m sappro-
priation of public property; the tinme within which the action nust be
commenced shall be conputed from di scovery by the state of the facts
relied upon;

6. an action based upon m st ake;

7. an action by or on behalf of a corporation against a present or
former director, officer or stockholder for an accounting, or to procure
a judgrment on the ground of fraud, or to enforce a liability, penalty or
forfeiture, or to recover danages for waste or for an injury to property
or for an accounting in conjunction therewith[.];
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8. an action based upon fraud; the time within which the action nust
be comenced shall be the greater of six years fromthe date the cause
of action accrued or two years fromthe tinme the plaintiff or the person
under whomthe plaintiff clains discovered the fraud, or could wth
reasonabl e diligence have discovered it[.] ;

9. AN ACTION BROUGHT BY OR ON BEHALF OF ANY OMNER OF A RESI DENTI AL,
CH LD- CARE OR | NFANT DAY-CARE PREM SES OR ANY COUNTY, CTY, TOW,
REG ONAL SCHOOL DI STRI CT, HOUSI NG AUTHORI TY OR THE STATE OF NEW YORK OR
ANY OTHER POLI TI CAL SUBDI VI SI ON THEREOF TO RECOVER ANY COSTS ASSOCI ATED
W TH LEAD BASED PAINT RELATED CORRECTIVE ACTIONS | NCLUDI NG BUT NOT
LIMTED TO, THE REMOVAL OR REPLACEMENT OF LEAD- BASED PAI NT AND MATERI ALS
CONTAI NI NG LEAD- BASED PAI NT PURSUANT TO SECTION 11-108 OF THE GENERAL
OBLI GATIONS LAW SHALL BE COMVENCED ONLY W THI N SI X YEARS NEXT AFTER
SUCH OWNER, COUNTY, CITY, TOAW, REG ONAL SCHOOL DI STRICT, HOUSING
AUTHORI TY OR THE STATE OF NEW YORK OR ANY OTHER POLI TI CAL SUBDI VI SI ON
THEREOF KNEW OF THE PRESENCE OF AND THE HAZARD OF DAMAGE CAUSED BY THE
PRESENCE OF SUCH LEAD BASED PAINT OR MATERI AL CONTAI NI NG LEAD- BASED
PAINT WTHI N | TS BUI LDI NGS.

S 3. This act shall take effect immediately.



